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I. Introduction: What Is Environmental Law?

Environmental law is the body of statutes and common law that is and will continue
to be used to protect and improve environmental conditions. Some of it deals with pol-
lution control, waste management, endangered species preservation, and other issues
that clearly involve the natural environment. The term “environment” is often defined
broadly to cover land, water, air, and living organisms, including humans and their
built environment, and the interaction of these elements. The scope of this definition
is sensible because many aspects of the biophysical environment and the human social
and economic environment are deeply intertwined.

Although a number of environmental laws exist, many laws of more general appli-
cation can be used to advance environmental objectives. Examples include the body
of common law (focused on property) and tort law (centred on private legal actions
concerning harm to person or property). Both may be used to prevent environmental
harm or compensate those harmed.

Some environmental laws focus on the prevention of damage. Others are in-
tended to require, or at least to facilitate and encourage, the rehabilitation of degraded
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environmental law

the body of legislated statute

and common law that can be
used to protect and improve
environmental conditions
common law

a system of law based on the
English legal tradition, which
relies on precedent rather than on
codified rules; may also refer to
(1) dedisions by courts exercising
their“‘common law”jurisdiction
as opposed to their “equitable”
jurisdiction based on broad
principles of fairess, or (2) case law
generally as opposed to legislation



4 Part]  Frameworks of Environmental Law

tort

cvil wrong other than a breach
of contract, for which damages
may be sought to compensate for
any harm or injury sustained

environments or the correction of environmentally damaging or dangerous behaviour.
All of these laws have a positive environmental agenda. They aim to make things better
or, at least, less bad. In this respect, environmental law is unlike the neutral rules of,
for example, contract law, which is used to resolve disputes involving individuals or
corporations. Environmental law is highly and openly value laden.

Most of this positive agenda centres on human purposes, including immediate eco-
nomic interests as well as long-term health and well-being and the democratic benefits
of participation in decisions that affect our lives. At least to some degree, environmental
law also seeks to benefit the environment itself and the biophysical and ecological sys-
tems that sustain it. But this agenda too serves human interests ultimately, since we are
permanently dependent on our environment for the basic prerequisites of survival and
for the foundations of most of what enriches our lives.

CASE STUDY

Who Is Responsible for Environmental Law in Canada? R v Hydro-Québec, [1997] 3 SCR 213,

1997 CanLll 318

In the 1980s and 1990s, the courts were increasingly called on to determine whether the federal or provincial gov-
ernment has jurisdiction to address particular environmental issues. One case example is R v Hydro-Québec. In 1990,
Hydro-Québec was charged with dumping polychlorinated biphenyl (PCB) contrary to an Interim Order under the
Canadian Environmental Protection Act.! Hydro-Québec challenged the authority of the federal government to charge
it with an offence under CEPA on the grounds that the toxic substance provisions of the legislation fell outside federal
powers. A majority of the Supreme Court of Canada ultimately held that the provisions were within the jurisdiction of
the federal government under its criminal law power. As part of its decision, the Court made the following statement
about the importance of the environment and the need to address environmental concerns:

LA FOREST J: This Court has in recent years been increasingly called upon to consider the interplay between federal and prov-
incial legislative powers as they relate to environmental protection. Whether viewed positively as strategies for maintaining
a clean environment, or negatively as measures to combat the evils of pollution, there can be no doubt that these measures
relate to a public purpose of superordinate importance, and one in which all levels of government and numerous organs of the
international community have become increasingly engaged.?

Questions

Canada'’s Constitution does not refer specifically to environmental jurisdiction. How can the matter of environmental
jurisdiction be addressed? What are the appropriate roles of each level of government?

jurisdiction
the power to legislate
or make a decision

Another way to understand environmental law is this: environmental law is the pro-
cess whereby the common resources of society—the air we breathe, the water we drink,
the minerals in the ground, the trees, and the lakes—are allocated to, and protected
from degradation by, the public and private interests that use those resources to provide
goods and services for the public at large. Hence, conditional licences are granted to
extract aggregate from the ground for highway construction, limited permits to take
water are granted to industry for bottling water, and controlled discharge approvals
are granted to steel-making facilities to emit pollutants into the air. Environmental law

1 RSC 1985, ¢ 16 (4th Supp) [CEPA 1985].
2 R v Hydro-Québec, [1997] 3 SCR 213 at para 85, 1997 CanLlII 318.
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addresses whether such allocations should be made, how much is appropriate, and who
should participate in such decisions. Where it is well designed, environmental law also
respects the interests of future generations.

Environmental Protection: “One of the Major Challenges of Our Time”

Departments of the Environment, which have been in
place for about twenty years. More recently, however, it
was realized that a department of the environment was
one among many other departments, many of which pur-

In the Supreme Court’s 1992 decision in Friends of the Old-
man River Society v Canada (Minister of Transport), La Forest
J stated:

The protection of the environment has become one of the
major challenges of our time. To respond to this challenge,
governments and international organizations have been
engaged in the creation of a wide variety of legislative
schemes and administrative structures. In Canada, both
the federal and provincial governments have established

sued policies that came into conflict with its goals. Accord-
ingly at the federal level steps were taken to give a central
role to that department, and to expand the role of other
government departments and agencies so as to ensure
that they took account of environmental concerns in tak-
ing decisions that could have an environmental impact.

Environmental law aims to protect and restore or improve the environment. It does
not do so simply because some legislator or court had an idea. Rather, it reflects the val-
ues of many Canadians. Opinion polls have confirmed again and again that Canadians
value their environment and support action to protect it. Environmental law supports
these fundamental values.

Il. The Scope of Environmental Law

Many laws affect efforts to protect or improve the environment. Some of them do so
directly, for example, by requiring pollution abatement. Others address environmental
matters indirectly or as part of a related agenda, such as protecting health or property.
As a result, the boundaries of environmental law are inexact.

The core of environmental law clearly includes environmental regulatory law,
which governs discharges of harmful substances into the air and water and onto land.
Impact assessment law, which requires the study of and attention to environmental
and related considerations in the planning and approval of new undertakings, is also
at the core of environmental law. So too is legislation that confers environmental rights
on citizens—especially rights to receive environmental information, to participate in
environmental regulatory decisions, and to demand that legally required standards be
applied. Laws that protect endangered species and natural areas, and the environmental
provisions in laws concerning agriculture, forestry, energy, fisheries, and other major
sectors of the economy, are also important components of environmental law. Finally,
many international laws, conventions, and treaties are focused on environmental con-
cerns such as persistent organic pollutants, substances that deplete the ozone layer,
transboundary movement of hazardous wastes, and greenhouse gases. All of these sub-
jects are discussed in later chapters.

3 Friends of the Oldman River Society v Canada (Minister of Transport), [1992] 1 SCR 3 at para 1, 1992
CanLII 110.
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regulatory law

law governing the discharge
of harmful substances into the
airand water and onto land

impact assessment law
law requiring careful attention
to environmental and related
considerations in the planning
and potential approval of
new undertakings
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Beyond this core, environmental law could include many other areas:

o wildlife management and national and provincial park legislation;

o community and regional planning law that regulates the built environment and
its infrastructure;

o laws that establish and regulate health and related social programs;

« tax and economic benefit laws that affect environmental protection activities;

o common law elements of property and tort law that can limit property or natural
resource developments;

o laws concerning Indigenous rights and interests, which necessarily involve en-
vironmental matters; and

« laws concerning sustainability that link environmental goals with long-term
socio-economic well-being and related matters.

In all of these areas, the law can be used or adapted for the protection and enhance-
ment of the environment. Moreover, the environment underlies and supports every-
thing. It is fundamental to the viability of all the social and economic structures that
serve human lives and livelihoods. Recognizing that environmental law overlaps with
other legal fields, we have included in this text sections on environmental laws in a
variety of important sectors, as well as sections on common law tort, property rights,
Aboriginal law and the rights of Indigenous peoples,* environmental offences, consti-
tutional law, and the arcane administrative law concerning judicial review of environ-
mental regulatory decisions.

A broad range of legal tools is also important. In the practice of environmental law,
we may look first to the core environmental rights and regulations or to specific en-
vironmental provisions in other laws. But we should remember that sometimes the
environment can be protected most effectively by a court ruling that a threatening pro-
posal is unconstitutional, or that granting approval for an undesirable project is outside
the legal powers of a government board or official, or that the relevant decisions were
made in a procedurally unfair way.

lll. Ideas Underlying Modern Environmental Law

Formal environmental law can be traced back centuries, if not millennia, and custom-
ary rules about human-environment relations likely go back to our earliest ancestors.
Most of what we now call environmental law, however, has been introduced since the
1960s. It reflects rising environmental concerns and increased environmental under-
standing and has also been influenced by ideas about public welfare, citizen partici-
pation, philosophy, and ethics that have occupied recent debate on important public
issues.

4 In this text, “Aboriginal” will be used where it describes the established corpus of Canadian law and
applications using that language, and “Indigenous” will be used in references to traditional Indigenous
law and process, the rights of Indigenous peoples, and related deliberations on matters of law affecting
Indigenous peoples. For further explanation, see Chapter 3.
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Public Welfare and Citizen Participation

Modern environmental laws are as much about how we govern ourselves as about how
we treat the environment. Many of the environmental laws in place today in Canada
and other developed countries originated in a burst of environmental law-making in
the late 1960s and early 1970s. These new laws focused on preventing as well as re-
ducing pollution and signified three new understandings: that environmental damage
was a serious problem, that easy technical fixes were not always available, and that
prevention is often wiser and cheaper than repair. The new laws responded to a wave
of public concern about environmental abuses. Concerned citizens, often led by public
interest advocates and assisted by media attention, drove the process.

This pattern has continued throughout the evolution of environmental law in
Canada. Few innovations in environmental legislation and few major advances before
the courts have been the product of government zeal. Virtually all progressive steps
in environmental law have required public initiative, public ingenuity, and persistent
public pressure.

Not surprisingly, then, Canadian environmental law rests as much on ideas about
democracy as on understandings about how to deal with the environment. Two linked
aspects of democracy have been particularly important. These are the public welfare
role of governments and the importance of citizen participation in policy deliberations.
The public welfare idea is that governments in democracies have a responsibility to
defend and advance public well-being. Long-recognized priority areas for government
action for public welfare include national security, public safety, education, and trans-
portation. Environmental protection became an important item on the list more re-
cently, largely because of public concern and pressure.

Getting governments to act on environmental concerns has been only part of the
story, however. The development of environmental law in Canada also reflects an un-
willingness to trust government officials to do what is necessary. From the late 1960s
to the present, Canadian campaigns for stronger environmental laws have consistently
included demands for participative rights—that is, legal requirements for the inter-
ested and concerned public to be notified about important findings and initiatives, to
have timely and convenient access to information, to have opportunities for effective
involvement in deliberations well before irrevocable decisions are made, and to be able
to enforce environmental laws when governments fail to act. Environmental lawyers
acting in the public interest have often used common law principles, along with avail-
able statutory provisions, to assert the legal rights of citizens to participate in environ-
mental regulatory decisions and to stop or delay proposed projects likely to harm the
environment. Increasingly, they have sought similar opportunities in the development
of broader strategic undertakings, including environmentally significant policies, plans,
and programs. They have also pushed, often successfully, for environmental bills of
rights centred on opportunities for meaningful participation.

Efforts to strengthen environmental protection through regulatory laws—by raising
standards, extending the reach of government requirements, and expanding the narrow
array of public environmental rights—continue today. But these approaches are recog-
nized as having limits and may never be sufficient by themselves. As a result, the public
welfare and citizen rights foundations of environmental law are now increasingly being
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precautionary approaches
an approach to evaluations and
decision-making that recognizes
uncertainty and favours steps to
anticipate and avoid or mitigate
risks that are potentially significant
but not fully delineated

sustainable development
“development that meets the
needs of the present without
compromising the ability of future
generations to meet their own
needs” (World Commission on
Environment and Development,
1987); it involves improving

the quality of human life

and enhancing equity in the
distribution of well-being while
living within the carrying capacity
of the planet’s biophysical
systems over the long term

Frameworks of Environmental Law

supplemented by efforts to mobilize other players and motivators, including direct
communication with policy-makers and legislators, petitions, the strategic use of social
media, and greater use of law-based economic instruments to drive shifts to greener
practices.’

Philosophy and Ethics

The second set of big ideas underlying modern environmental law centres on philoso-
phy and ethics. As we noted previously, environmental law has a positive agenda to
improve lasting well-being. That is not to say that environmental lawmakers and prac-
titioners always agree on what is required for well-being, or what the priority objectives
should be, or even who and what should be included as the intended beneficiaries. But
there are some common themes.

Most environmental laws emerged from concerns about threats to human health or
other material interests. The initial assumption was that any problems serious enough
to merit legal attention could be dealt with satisfactorily, one by one, usually through
some technological repair. The role of the law was to force attention to problems and to
require application of economically viable technological solutions.

But the real world turned out to be inconveniently complex. The technical fixes did
not always work, or they had unsavoury side effects, or they were far too expensive,
or the needs for fixes came too thick and fast to be manageable. Years of experience
gradually taught us that prevention was preferable to repair, that considering overall
effects was better than dealing with problems one by one, and that we should adopt
precautionary approaches because we will never know enough to be able to predict,
much less fix, all of the problems we might cause.

The reality also turned out to pose problems that are much bigger than we initially
imagined and well beyond the reach of nations and provinces alone. To deal with green-
house gas emissions that contribute to global climate change and a host of other trans-
boundary pollution, resource depletion, and ecological damage problems, we have also
needed to develop better means of designing and applying international controls.

The biggest issues for environmental law are now global as well as local. While de-
velopment through economic growth and technological innovation has brought huge
gains in many fields, it has also been undermining the world’s ecological foundations
and leaving a dangerous gulf between rich and poor. In 1987, the World Commission
on Environment and Development, convened by the United Nations and chaired by
then Norwegian Prime Minister Gro Harlem Brundtland, officially declared that our
current path was not viable in the long run and that a substantial shift to sustainable
development was necessary.®

These sustainability and complexity concerns have major implications for environ-
mental law, and we will return to them at the end of the chapter. For now, the key point

5 See Stewart Elgie & Geoffrey R McCarney, “Big Ideas for Sustainable Prosperity: Policy Innovation
for Greening Growth” (2016) 42:S1 Canadian Public Policy Siii, DOI: <https://doi.org/10.3138/
cpp.42.s1.siii>.

6 UN World Commission on Environment and Development, Our Common Future (Oxford: Oxford
University Press, 1987), online (pdf): <https://sustainabledevelopment.un.org/content/documents/
5987our-common-future.pdf>.
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is that environmental laws today are beginning to reflect a new understanding of the
world and our place in it. That understanding is as follows:

o We are permanently dependent on a natural environment made of highly com-
plex and interrelated systems at every level, from global climate chemistry to soil
bacteria.

» We will never control nature in any complete and fully competent way.

o We must find better ways to live in and with the rest of nature by establishing
carefully integrated socio-ecological systems that are farsighted, fair, and adapt-
able enough to serve present needs without sacrificing the prospects of future
generations.

We are just beginning to understand our permanent dependence on highly complex
and imperfectly knowable natural systems and the implications are much debated. There
is (and perhaps should be) a great diversity of views about how best to express, order,
and apply the main principles in corrective action, including correction through environ-
mental law. Some views focus on economic tools, while others stress links between social
justice and ecological protection or between women and nature. Yet others advocate a less
or non-anthropocentric (human-centred) approach that recognizes the intrinsic value
of nature and assigns legal rights of some sort to the environment. Emerging versions of
sustainability ethics attempt to pull all of these together in an integrated package.

As we will see in the chapters that follow, little of this new perspective is entirely
unprecedented. Many old laws include components that anticipate the new understand-
ing. The objectives of many environmental statutes extend beyond benefits for humans
and recognize interactions between human beings and natural systems.” Humans are
sometimes included as merely one category of “living organism.”

Many long-standing proposals for the law also anticipate recent ideas. For example,
in 1948, Aldo Leopold proposed a “land ethic” that would extend ethical or moral
considerations to reflect the interconnections of ecosystems so that soil, plants, and
animals, along with humans, would merit moral consideration as important parts of
the land on which all live.® In a 1972 law journal article,’ Christopher Stone argued in
favour of giving trees standing (capacity) to sue, with the help of human “next friends”
(substitute litigants), to protect themselves and their habitat. And in 1973, Laurence
Tribe published a paper entitled “Ways Not to Think About Plastic Trees,’!? in which
he proposed moving beyond transcendence (human domination over natural objects)
to immanence (respect for natural objects and systems).

Proposals for sustainability ethics also predate the Brundtland Commission’s intro-
duction of “sustainable development” to everyday vocabulary. Indeed, the idea that we
should integrate moral commitment to environmental protection with advocacy for
basic livelihood security, race and gender equality, participative political rights, and

7 See e.g. Canadian Environmental Protection Act, 1999, SC 1999, ¢ 33, s 3(1) “environment,” and s 64
[CEPA 1999].
8 Aldo Leopold, A Sand County Almanac (New York: Ballantine Books, 1970) at 237-64.
9 Christopher D Stone, “Should Trees Have Standing? Toward Legal Rights for Natural Objects” (1972)
45 Southern California Law Review 450.
10 Laurence H Tribe, “Ways Not to Think About Plastic Trees: New Foundations for Environmental Law”
(1974) 83:7 Yale Law Journal 1315.
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laws of general application
laws that apply to everyone
and to all activities

sectoral laws

laws dealing with a resource
sector such as water or forests,
or an industrial sector such as
fisheries or waste management

other aspects of human justice has a long and distinguished pedigree. Implementation,
however, remains slow. Because the sustainability agenda challenges well-entrenched
practices, the difficulties are not surprising.

The relationship between environmental law and the world of concerns about
human-nature relations will no doubt continue to evolve. Law is one field, among
many, in which the big ideas of the day are introduced, tested in practice, and adjusted
or supplanted by new ideas, ideally better ones that have been built on the lessons
learned from past failures as well as past successes.

IV. The Role and Place of Environmental Law

Law carries the weight of societal consent and authority. It is composed of the rules and
prohibitions that society prescribes through its recognized law-making institutions: the
legislatures and the courts. It is not just a set of guidelines, suggestions, or practices that
we can choose to follow or not. It lays down requirements that can be enforced through
regulatory agencies or the courts.

It is important to keep this mandatory feature of environmental law in mind because
so much human activity, including building structures and extracting natural resources,
seems to happen under policies, guidelines, codes of practice, and simple convention
(“the way we do this”). But policies, guidelines, codes, and customary practices are
only convenient recipes for complying with the basic expectations that underlie or are
embedded in environmental (and other) legal requirements. They are not themselves
legally enforceable unless they are incorporated in law.

While practitioners of impact assessment have developed extensive guides and
handbooks for doing assessment work, impact assessment law, and the regulations and
formal decisions made under the law, set the legally enforceable requirements concern-
ing such matters as which proposed undertakings must be assessed, what the scope
of an assessment must be, what factors and options must be considered, how public
involvement must be facilitated, what standards must be met, and what follow-up and
monitoring must be carried out.

Environmental law is not just about prohibitions and penalties. Many environmental
laws are principally devoted to providing legal frameworks for processes that may in-
volve information dissemination, review and research, consultation, planning, actual
environmental protection, and remediation actions. Impact assessment and land use
planning laws, for example, centre on establishing structured approaches to decision-
making that consider specified factors and provide opportunities for participation by
interested and affected parties.!!

We can put environmental laws into two general categories: environmental laws of
general application and sectoral laws.

Laws of General Application and Sectoral Laws

Environmental laws of general application are typically devoted to conventional en-
vironmental issues such as pollution control and natural resource protection, and
they apply to everyone and all activities. Laws focused on the activities of particular

11 Steven Kennett, “New Directions for Public Land Law” CIRL Occasional Paper #4 (Calgary: Canadian
Institute of Resources Law, 1998).
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industrial sectors may also have aspects that appear to be generally applicable, but
they primarily deal with the allocation and use of natural resources (such as land,
water, forests, agriculture, and fisheries) and have significant effects on environmental
systems.!?

Federal Acts

Environment and Climate Change Canada (ECCC) admin-
isters a number of acts of Parliament, either in whole or in
part, and is responsible for meeting several obligations in
these acts. These acts include:

Environmental Protection

- Department of the Environment Act'3

- International River Improvements Act'#

. Canada Water Act'?

- The Lake of the Woods Control Board Act, 192116

- Weather Modification Information Act'”

- Greenhouse Gas Pollution Pricing Act (shared respons-
ibility with the minister of national revenue)'®

- Canadian Net-Zero Emissions Accountability Act'®

- Impact Assessment Act?°

- Environmental Enforcement Act?'

Pollution Prevention

- Canadian Environmental Protection Act, 1999
« Fisheries Act??

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Ibid.

RSC 1985, c E-10.
RSC 1985, ¢ I-20.
RSC 1985, ¢ C-11.
SC 1921, c 10.
RSC 1985, ¢ W-5.
SC 2018, ¢ 12, s 186.
SC 2021, ¢ 22.

SC 2019, c28,s 1.
SC 2009, c 14.
RSC 1985, c F-14.
SC 2003, ¢ 20.
RSC 1985, c A-12.
SC 2002, ¢ 29.

SC 1994, ¢ 22.

SC 1992, ¢ 52.
RSC 1985, ¢ W-9.
SC 2008, ¢ 33.

SC 2001, ¢ 23.

- Antarctic Environmental Protection Act3
. Arctic Waters Pollution Prevention Act?*

Biodiversity and Conservation

- Species at Risk Act?

- Migratory Birds Convention Act, 19942¢

« Wild Animal and Plant Protection and Regulation of
International and Interprovincial Trade Act?”

- Canada Wildlife Act?®

Sustainable Development

- Federal Sustainable Development Act®®
« Canada Foundation for Sustainable Development
Technology Act*®

Sources: Environment and Climate Change Canada, “Acts” (last modified

14 June 2017), online: <https://ec.gc.ca/default.asp?lang=En&n=E826924C
-1&whbdisable=true> (offline as of August 2024); Department of Justice
Canada, “Table of Public Statutes and Responsible Ministers” (last modified

8 July 2024), online: <https://laws-lois.justice.gc.ca/eng/tablepublicstatutes/
index.html>.
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Sectoral laws (such as those governing mining, fisheries, oil and gas extraction,
and nuclear power) may cover a wide range of considerations but include important
provisions addressing environmental concerns—for example, concerns about air or
water contamination, wildlife habitat damage, human health threats, and mainten-
ance of resources for future generations. For an overview of a variety of sectoral laws,
see Chapter 6.

Laws governing activities in particular industrial sectors sometimes appear to
overlap or conflict with environmental laws of general application. For example, major
energy projects are subject to federal impact assessment requirements and licens-
ing under federal energy sector law. Typically, they also face requirements imposed
by provincial, territorial, and/or Indigenous authorities. To deal with some of these
situations, the laws may provide for harmonization through joint or substitute pro-
cedures. An example is the joint board procedure under Ontario’s environmental,
water, and municipal planning legislation that allows for a single hearing on matters
involving two or more different laws.?! If conflict emerges, disputes may be resolved
by negotiation or, if necessary, by the courts, which apply general principles of statu-
tory interpretation to decide which law prevails. In such cases, the courts carefully
assess the language of each law and the objectives that can be understood by reading
each law as a whole.

Both environmental laws of general application and special sectoral laws set out en-
forceable requirements. These requirements can take various forms, of which the most
important are the statutory provisions and regulations discussed in Chapter 6. They can
also be supplemented by influential guidance documents issued by regulators, covering
such matters as desirable and best practices, standard administrative procedures, test-
ing protocols, and enforcement priorities.

Finally, many other powerful laws and law-related influences that do not qualify as
environmental law can have significant effects on environmental concerns, including
the following:

« liability rules, tax laws, spending powers, and other financial tools that provide
the basis for imposing and adjusting incentives for better environmental practi-
ces and disincentives for undesirable behaviour;

o general laws ensuring public access to information and other opportunities for
effective scrutiny of and participation in important decisions, including environ-
mentally significant ones; and

« the broad law-making power itself, which gives governments the ability to use
the plausible threat of new legal obligations to encourage “voluntary” efforts to
improve environmental performance.

While we tend to think of particular environmental laws and even categories of en-
vironmental laws as individually important, the key consideration is how well the whole
suite of laws and related instruments works as an overall regime.

31 See Ontario Environmental Review Tribunal Act, 2000, SO 2000, c 26, Schedule E.
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Throughout the book, you will see these purple Scenario boxes, which describe fictional enter-
prises and agencies who are working in various environmental sectors.

Auto-cycle Enterprises Ltd (ACE) is a business incorporated in British Columbia that util-
izes artificial intelligence (Al) and automation to safely dismantle and sort valuable com-
ponents from batteries and e-waste so that they can be recovered and reused. ACE has
recycling facilities in British Columbia, Ontario, and Nova Scotia. ACE’s business will be
impacted by a wide variety of international, federal, provincial, and municipal initiatives
and regulations. Even looking only at the electric vehicle (EV) battery recycling element
of the business, you can see the diverse impact below.

The availability of used EV batteries will be significantly affected by government in-
itiatives like:

« The federal Incentives for Zero-Emission Vehicles Program?3? that offers consumers
up to $5,000 in incentives to buy new electric vehicles (use of federal spending
power) and tax incentives to businesses when purchasing new electric vehicles (tax
incentives).

- Federal project funding for the installation of EV charging stations (use of federal
spending power).3

« Changes to regulations like the introduction of the Electric Vehicle Availability
Standard?* that requires auto manufacturers and importers to meet annual zero-
emission vehicle sales targets such that after 2035 all new passenger vehicles and
light trucks sold in Canada will be electric zero-emission vehicles (special sectoral
laws).

The transportation of used EV batteries to ACE's facilities will be impacted by:

« International standards like the United Nations Manual of Tests and Criteria,>> which
sets the standard for the condition of lithium-ion batteries before they can be
shipped in Canada (incorporated into Canadian law).

+ Transport Canada regulations: the batteries’ classification as a Class 9 dangerous
good under the federal Transportation of Dangerous Goods Regulations®® (laws of
general application) impacts how and when they can be transported.

+ Environment and Climate Change Canada regulations: if the batteries are moving
from province to province or across international borders, special documentation
is required under the Cross-border Movement of Hazardous Waste and Hazardous
Recyclable Material Regulations®’ (laws of general application).

32

33

34

35
36
37

Transport Canada, “Incentives for Zero-Emission Vehicles (iZEV)” (last modified 27 May 2024),
online: <https://tc.canada.ca/en/road-transportation/innovative-technologies/zero-emission-vehicles/
incentives-zero-emission-vehicles-izev>.

Canada, Transport and Infrastructure, “Zero-Emission Vehicles: Project Funding” (last modified
26 March 2024), online: <https://www.canada.ca/en/services/transport/zero-emission-vehicles/
project-funding.html>.

Enacted through the Passenger Automobile and Light Truck Greenhouse Gas Emission Regulations,
SOR/2010-201, as amended by SOR/2023-275.

7th revised ed, 2019, UN Doc ST/SG/AC.10/11/Rev.7.

SOR/2001-286 [TDGR].

SOR/2021-25.
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The hiring and training of employees will be impacted by:

+ The federal TDGR requirement that a person who handles or transports dangerous
goods must be properly trained and hold a valid training certificate (laws of general
application).

The storage, recycling, and disposal of hazardous recyclable products, like EV batteries, is
governed provincially and will be impacted by:

- for its facility in British Columbia, the Environmental Management Act®® (laws of
general application) and the Recycling Regulation®® (sectoral laws), among other
legislation.

« for its facility in Ontario, the Resource Recovery and Circular Economy Act, 2016
(laws of general application) and the Batteries*' regulation (sectoral laws), among
other legislation.

- for its facility in Nova Scotia, nothing; there is currently no EV battery recycling
legislation.

The storage and disposal of hazardous recyclable products, like EV batteries, may also
be impacted by municipal by-laws relating to the management of local collection sites,
fire codes, etc.

Any harm experienced by those who come in contact with hazardous components of
the EV batteries may expose ACE to liability:

- for negligence, nuisance, or other tort law actions.
- under various federal and provincial environmental protection statutes (laws of
general application) for cleanup costs and fines.*?

Further, initiatives by public and private standards-setting bodies can significantly im-
pact ACE's business, whether those standards are adopted voluntarily by industry actors
or made mandatory by incorporation into federal or provincial legislation. Examples of
these initiatives include:

- Canadian Standards Association (CSA) Group initiatives regarding the role of stan-
dards and safety requirements in supporting circularity (recycling and reuse/repur-
posing) of EV batteries.*?

- Canadian General Standards Board initiatives regarding training required to trans-
port dangerous goods.*

38 SBC 2003, ¢ 53.

39 BC Reg 449/2004.

40 SO 2016, ¢ 12, Schedule 1.

41 O Reg 30/20.

42 For example, CEPA 1999.

43 M Kelleher, Y Oyediran & A Pollock, “Circularity and Recycling of Lithium-Ion Batteries for Electric
Vehicles - Standardization and Safety Requirements” (Toronto: Canadian Standards Association,
2022), online: <https://www.csagroup.org/article/research/circularity-and-recycling-of-lithium
-ion-batteries-for-electric-vehicles-standardization-and-safety-requirements/>.

44 Canadian General Standards Board, “Transportation of Dangerous Goods Training, Assessment and
Competency” (November 2020), CAN/CGSB-192.3-2020.

This excerpt is for review purposes only and may not be shared, reproduced,
or distributed to any person or entity without the written permission of the publisher.
© 2025 Emond Montgomery Publications. All Rights Reserved.


https://www.csagroup.org/article/research/circularity-and-recycling-of-lithium-ion-batteries-for-electric-vehicles-standardization-and-safety-requirements/
https://www.csagroup.org/article/research/circularity-and-recycling-of-lithium-ion-batteries-for-electric-vehicles-standardization-and-safety-requirements/

V. Evolution of Canadian Environmental Law

The development of Canadian environmental law fits into four evolutionary phases
that address a rough succession of increasingly difficult subjects.® Although the phases
are reasonably easy to discern in the overall history of federal and provincial environ-
mental law, they did not evolve in a tidy sequential arrangement or at the same time

- International Organization for Standardization (ISO) initiatives relating to the de-
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causes of action
legal grounds for a civil lawsuit

i i i i 45 .
sign and implementation of environmental management systems. civil law

The increased use of EVs and the need for EV batteries is a growing issue. Meeting
this demand and ensuring appropriate regulations will draw on the legal ability and
policy willingness of all levels of government and will require regulations across a
number of sectors, including those not usually thought of as “environmental.” Also,
the activities of ACE and similar businesses will be subject to common law legal
standards.

everywhere.

environment in the 1960s, but there were no regu-
latory statutes with contaminant discharge limits,
no approvals based on these limits, and no civil and
criminal penalties for failure to comply.

- The federal Fisheries Act was in place, as it had been

since the 1860s, but its environmental protection
provisions were limited to blanket prohibitions
against the discharge of “deleterious substances” in
"waters frequented by fish."4”

Environmental protection was also addressed through
public health statutes, a public nuisance offence in
the Criminal Code, and a scattering of anti-pollution
provisions in natural resource development statutes.

45

46

47

48

in Quebec, a system based on the
Custom of Paris and later codified
using French civil law and the
Code Napoléon, which applies to
private disputes between citizens;
the term can also be used to refer
to the law between citizens, even
ina common law jurisdiction (as
opposed to public law, or the law
between state and citizens)

nuisance

tort in which the defendant
interferes with the use and
enjoyment of the plaintiff's property

negligence
failure to act reasonably, with the
result being harm to someone else

Four Evolutionary Phases of Environmental Law
Phase 1: Common Law Rights and Early Statutes (1960s)

+ Legislators began to give serious attention to the

« Courts did not recognize the right of citizens to

challenge government statutory decisions (or non-
decisions) that resulted in environmental harm
unless the citizens could show direct harm to their
persons or property.

The main tools were the causes of action under the
tort and property law components of the common
law (or the civil law in Quebec), particularly nuis-
ance and negligence.

Phase 2: Waste Control and Cleanup Laws (late
1960s and 1970s)

« The federal government broadened its Fisheries Act to

increase control of harmful substances that were being
deposited on land or discharged into air and water.4®

International Organization for Standardization, “Environmental Management Systems: Requirements
with Guidance for Use” (2021) ISO 14001:2015.
D Paul Emond, “The Greening of Environmental Law” (1991) 36 McGill Law Journal 742; Alastair
Lucas, “The New Environmental Law” in R Watts & D Brown, eds, Canada: The State of the Federation,
1989 (Kingston, ON: Institute of Intergovernmental Relations, Queen’s University, 1989) 167.

John PS McLaren, “The Tribulations of Antoine Ratté: A Case Study of the Environmental Regulation
of the Canadian Lumbering Industry in the Nineteenth Century” (1984) 33 University of New
Brunswick Law Journal 203.
RSC 1970, ¢ 17 (1st Supp), ss 2-3, adding what are now ss 34-42 of RSC 1985, ¢ F-14.
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- Governments established regulatory systems to
identify waste sources and require permits to con-
trol the quantity and quality of substances dis-
charged. The terms and conditions of permits were
often the result of closed negotiations between the
industrial applicants and the regulators. Failure to
comply with these requirements was an offence
punishable on summary conviction (a minor of-
fence) and resulted in modest fines for those found
guilty.

New cleanup laws were put in place through the
enactment of statutes designed to regulate the dis-
charge of human and industrial waste into the en-
vironment. Examples of these statutes include the
Ontario Environmental Protection Act,*° the Quebec
Environment Quality Act,”° and the British Columbia
Pollution Control Act>!

The underlying assumption was that the natural
environment could be used to dispose of, dilute,
and cleanse the waste produced by human activ-
ity, as long as sufficiently careful management pre-
vented too much contamination at any one time and
place.”? Legislation was a matter of fairly allocating
nature’s assimilative capacity.

Waste control laws were administered by environ-
mental departments that were largely technical
agencies, staffed by scientific and engineering ex-
perts who administered the permit or approval
schemes. Typically, these departments developed
guidelines, rather than enforceable regulations, for
“safe” waste discharge. Initially, much effort was re-
quired simply to bring all waste sources under per-
mit. Some jurisdictions issued licences or control orders

cleanuplaws 49 RSO 1990, c E.19.
laws designed to minimize 50 CQLR ¢ Q-2.

with enforceable conditions, but non-compliance
rarely led to prosecution.

Phase 3: Toxics Control Laws (late 1970s and 1980s)

- The realization that waste control laws aimed at

allocating assimilative capacity did not address the
accumulation in the environment of persistent toxic
substances led to new legislative action.

These new laws included toxics control laws such
as the 1975 federal Environmental Contaminants Act
and its successor, the Canadian Environmental Pro-
tection Act.>® CEPA is still the primary vehicle for regu-
lating both existing and new substances in Canada. It
provides a number of processes for assessing sub-
stances with respect to their risks to environmental
or human health, and it imposes information re-
quirements on manufacturers and importers intro-
ducing new chemicals to Canada.

Other federal statutes include the Pest Control Prod-
ucts Act;>* the Transportation of Dangerous Goods
Act, 1992;>> and the Hazardous Products Act.>® The
PCPA regulates products used to control injurious
or noxious plants or animals, including insects, and
the Transportation of Dangerous Goods Act imposes
restrictions and safeguards on the transportation of
materials and goods that could be dangerous to the
public in the event of an accident. The Hazardous
Products Act regulates products that may contain
toxic or dangerous substances.

Provincial statutes and regulations governing the
disposal of toxic wastes were tightened with the
addition of requirements for reporting and cleaning
up toxic substance spills.

; : . 51 BC’s Pollution Control Act, SBC 1967, ¢ 34 was replaced by the Waste Management Act, RSBC 1996,
discharge thuman and |lndustr|a| ¢ 118, and then the Environmental Management Xct, SBCYZOO3, c53. *
waste into the environment 52 Alastair Lucas, “Legal Techniques for Pollution Control: The Role of the Public” (1971) 6 UBC Law
Review 167; Kernaghan Webb, Pollution Control in Canada: The Regulatory Approach of the 1980s
N ) ) (Study Paper) (Ottawa: Law Reform Commission of Canada, 1988).
the ability ofair, water, or soil to 53 'The Environmental Contaminants Act, SC 1974-75-76, c 72, later the Environmental Contaminants Act,
feceive contaminants and cleanse RSC 1985, ¢ E-12, was repealed and replaced by CEPA 1985, then CEPA 1999.
itself without deleterious effects 54 SC 2002, ¢ 28 [PCPA].
55 SC 1992, c 34.
56 RSC 1985, c H-3.

assimilative capacity
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Phase 4: Comprehensive Approaches to Impact
Assessment and Planning and Management
Regimes (mostly 1980s onwards)
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significant new projects to predict and evaluate the
potential effects of these proposed undertakings. The
federal government relied on a more or less discre-

- Governments began to consider more anticipatory
and preventive approaches to pollution and other
environmental problems, leading to the implementa-
tion of impact assessment requirements and plan-
ning and management regimes. Impact assessment
requirements forced proponents of environmentally

Legislated planning and management regimes have a longer history than impact
assessment. Some law-based processes for decision-making concerning the manage-
ment of fisheries, forestry operations, protected areas, and other Crown land uses, for
example, go back 100 years or more. Most have been strengthened considerably in re-
sponse to a variety of concerns including rising pressures on limited resources, such as
old-growth forests; conflicts among competing uses; and evidence of serious manage-
ment failures, such as the destruction of the Northwest Atlantic cod fishery.

Today legislated planning and management regimes deal with many types of resour-
ces. Even within the same resource or sector, different provinces have adopted different
requirements and procedures.

The general trend is toward more comprehensive approaches that recognize numer-
ous influences and complex implications, consider more response options, give greater
respect to uncertainty, and include a wider range of interests.

VI. Four Associated Trends in Environmental Law

Several trends have affected the design and application of the environmental statutes,
regulations, and administrative practices introduced since the 1960s. While these
trends have had different effects in different jurisdictions, each has been or promises to
be significant everywhere in Canada.

Regional, Continental, and Global Effects
In the early days, environmental protection efforts focused on the local effects of par-
ticular sources and contaminants. The popular view was that “dilution is the solution to
pollution.” Accordingly, when industrial air emissions were causing undeniable damage
in the neighbourhood in which a plant was situated, the accepted response was to re-
quire construction of a taller emission stack.

This technique was most famously used in Sudbury, Ontario, where acidifying
emissions and other contaminants from the nickel smelters had killed much of the
local vegetation and left a moonscape suitable for astronaut training. Construction of a
380-metre (1,250-foot) superstack at the Inco smelter in the early 1970s helped reduce

57 See Friends of the Oldman River Society, supra note 3.
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tionary policy-based assessment process for two dec-
ades before it passed legislated requirements.””

- Eventually, the federal government, every province
and territory, many land claim agreement areas,
and a substantial number of municipalities had law-
based impact assessment processes.

waste control laws
laws designed to control
discharge of waste using
permits and approvals

toxics control laws
laws designed to control
the manufacture, use, sale,
transport, storage, and
disposal of toxic substances

impact assessment

the identification and
evaluation of actual or potential
effects (positive and adverse)
of an undertaking (projects,
plans, programs, and policies)
on the environment (potentially
including social, economic, and
cultural as well as biophysical
aspects and their interactions),
often also involving

critical review of purposes,
comparative evaluation of
alternatives, and follow-up
examination of effects

planning and
management regimes
legislative schemes that
govern a sector, such as
forests, fisheries, farmlands,
and watersheds, with the
purpose of maximizing the
long-term benefits obtainable
from the resource while
minimizing the detrimental
effects of its exploitation
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dilution solution

the idea that air or water pollutants
do not pose a problem if they are
spread out widely enough, such

as by the wind or ocean currents

local pollution loads and allowed vegetation recovery.”® But it also spread the acidifying
contaminants much farther. By the early 1980s, the long-range atmospheric transport
of acidifying pollutants from Sudbury and a host of other major and minor sources was
clearly having serious effects on the overall acidity of precipitation across huge areas of
North America and Europe.”

The dilution solution had led to environmental damage on a regional and contin-
ental scale. Eventually, environmental authorities in Ontario and other jurisdictions
in North America and Europe were moved to rewrite their environmental laws and
facility-specific requirements to deal with effects well beyond the local scale.

Today the most perilous environmental concern is global climate change, which has
also resulted from emissions from a multitude of local sources. While responses to this
problem are still far from adequate, the planetary scale of the challenge and the need
for similarly inclusive action is well recognized in most quarters.*

A patch of forest on a mountainside in coastal British Columbia has been clearcut, with a logging road just
visible at the base of the logged area. Location: Hardwicke Island, August 2021.

58 See Smith v Inco, 2010 ONSC 3790, revid 2011 ONCA 628, leave to appeal refused, [2011] SCCA No
539 (QL).

59 Alastair Lucas, “Acid Rain: The Canadian Position” (1983) 32 University of Kansas Law Review 165.

60 Rio Declaration on Environment and Development, 12 August 1992, UN Doc A/CONE.151/26/Rev.1
(Vol I), 31 ILM 874 (entered into force 21 March 1994), online (pdf): <https://www.un.org/en/
development/desa/population/migration/generalassembly/docs/globalcompact/A_CONE.151_26
_Vol.I_Declaration.pdf>. The most recent global commitments are set out in the Paris Agreement, 29
January 2016, 22 April 2016, UN Doc FCCC/CP/2015/10/Add.1, 55 ILM 740, 3156 UNTS 79 (entered
into force 4 November 2016), online (pdf): <https://www.un.org/en/development/desa/population/
migration/generalassembly/docs/globalcompact/FCCC_CP_2015_10_Add.1.pdf>.
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Transparency and Citizen Participation

In Canada, as in many countries, the initial inclination of government authorities was
to deny or minimize environmental problems, and to resist imposing the full costs
of environmental protection on corporate or individual taxpayers. In the late 1960s
and early 1970s, a wave of public-interest environmental groups emerged to challenge
government authorities. Through effective collaboration with the news media, environ-
mental groups raised public awareness of environmental problems and pushed govern-
ments to introduce environmental protection laws.

Unfortunately, the reluctance of governments to take the lead on environmental
problems contributed to public distrust. This distrust was deepened by the frequent
weakness of government efforts to enforce the new laws and by their common practice
of developing pollution abatement requirements through secret negotiations with pol-
luting industries.

As a reaction to these frustrations, environmental groups began to push for greater
transparency in the decision-making process, including the following:

timely and convenient access to information,

« opportunities for direct involvement in deliberations leading to new policies,

o public access to regulatory requirements and case-specific decisions, and

rights to demand action and to participate in or pursue public interest litigation.

While not all of these efforts have been successful, most Canadian jurisdictions now
make decisions related to environmental law in a much more transparent and par-
ticipatory way than they did 50 years ago. The Supreme Court of Canada improved
access to justice by introducing relatively flexible criteria for discretionary public in-
terest standing, which determines whether members of the public can challenge the
legality of a legislative provision or a government decision. Standing is usually allowed
to individuals who may be directly affected by that decision, for example, because
their property or health may be harmed. The courts have stated that the public can at
times bring such lawsuits if certain other criteria are met and, most importantly, if the
person bringing the action has a genuine interest in the matter and there is no other
way to bring the issues before the court.®! As a result of court decisions and public
expectations, governments began to enact environmental laws, such as CEPA 1999
and Ontario’s Environmental Bill of Rights, 1993, that encourage public consultation
and participation. Citizens may even become decision-makers under provisions for
mediated negotiation among stakeholders.®* It is no longer a two-party government-
industry negotiation process.

61 See Minister of Justice (Can) v Borowski, [1981] 2 SCR 575, 1981 CanLlII 34; Canadian Council of
Churches v Canada (Minister of Employment and Immigration), [1992] 1 SCR 236, 1992 CanLII 116;
Finlay v Canada (Minister of Finance), [1986] 2 SCR 607, 1986 CanLII 6.

62 See CEPA 1999, s 6, “National Advisory Committee”; “Part 2—Public Participation,” including
“Environmental Registry,” “Application for Investigation by Minister;” and “Environmental Protection
Action”

63 SO 1993, ¢ 28.

64 See BC Environment and Land Use Act, RSBC 1996, ¢ 117.
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International Influences

Modern environmental law in Canada and other nations is increasingly influenced by
international law principles and agreements. Below are examples of international agree-
ments explicitly implemented by Canadian environmental laws:

o The Convention on Biological Diversity%® was implemented by the Species at Risk
Act®® to protect endangered species.

« The London Convention and London Protocol®” were implemented by CEPA 1999
to reduce marine pollution.

o The Montreal Protocol on Substances That Deplete the Ozone Layers® was imple-
mented by CEPA 1999% to protect against ozone-depleting substances.

The rising influence of international law results in part from the need for responses to
international-scale environmental problems. These problems include climate change,
stratospheric ozone depletion, acidic precipitation, biodiversity loss, and trade in toxic
substances. Perhaps because of the evident perils involved, international environmental
law has also been a forum for significant innovation.

One particularly important innovation is the adoption of precautionary approaches
in many areas of environmental law. The precautionary principle, for example, directs
decision-makers to favour protective action on health and environmental concerns
even where there is scientific uncertainty about the risks involved (the precautionary
principle in the international law context will be discussed in Chapter 4).

Essentially, the precautionary principle and other applications of precaution recog-
nize that the world of environmental interrelations is extremely complex and that our
ability to describe it, much less predict the effects of new interventions, is extremely
limited. Uncertainty is therefore always present and often important.

In international law, including multilateral environmental agreements, the pre-
cautionary principle is now widely accepted and increasingly applied as customary law.
Application in Europe is also extensive. In Canada, precaution is frequently advocated
in policy statements, sometimes incorporated in statutory objectives and purposes,”
and common in some areas of implementation. Attention to uncertainties, anticipation
of worst-case possibilities, favouring low-risk options, and planning for adaptation are
now often expected in major impact assessments.

65 The convention entered into force in December 1993.

66 SC 2002, ¢ 29.

67 Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 1972,

29 December 1972, 1046 UNTS 120 (entered into force 30 August 1975), online: <https://www.imo.org/
en/OurWork/Environment/Pages/London-Convention-Protocol.aspx>.

68 (16 September 1987), 1522 UNTS 3 (entered into force 1 January 1989).

69 See part 7, division 6, “International Air Pollution” Also see Ozone-Depleting Substances Regulations,
1998, SOR/99-7 [replaced by Ozone-depleting Substances and Halocarbon Alternatives Regulations,
SOR/2016-137].

70 See e.g. CEPA 1999, s 76; Species at Risk Act, SC 2002, ¢ 29; Ontario Endangered Species Act, RSO 1990,
cE.15.
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Effective and Efficient Application of the Law

Especially since the 1990s, the introduction, design, and application of environmental
law in Canada have been affected by increased scrutiny of government initiatives by
the public and non-governmental organizations. The main factors driving this trend
are the following:

o ideological predispositions and corporate interests,
o concerns about the costs of government programs, and
« doubts about effectiveness.

Environmental laws have not been alone in coming under public scrutiny. But they
have received particular attention because industrial interests have associated environ-
mental laws with increased costs. Industry has also suffered long-term frustration as a
result of the great diversity of general approaches and specific environmental require-
ments imposed by different jurisdictions. In response to concerns about costs and regu-
latory burdens, some governments have repealed or weakened environmental laws and
put more emphasis on voluntary compliance initiatives.

At the same time, public interest advocates have consistently underlined the con-
tinuing failure of current environmental laws and their application to resolve many
serious environmental problems. Some jurisdictions have responded with efforts to
strengthen environmental law to deal with established and new areas of concern such
as biodiversity losses”! and climate change.”?

The result, especially over the past 30 years, has been a back and forth between
stronger and weaker environmental laws at the federal and provincial levels. The weaker
laws and heavier reliance on voluntary actions have generally failed to deliver adequate
protections or credible decision-making, but the stronger laws have faced limitations
of government capacities. Achieving efficiencies without sacrificing environmental and
sustainability objectives has proven to be difficult.

The most positive initiatives include environmental statutes with sophisticated en-
forcement provisions, including some that establish corporate officer and director lia-
bility and allow for large fines and potential imprisonment for serious offences. These
provisions give corporations a strong incentive to review and audit their compliance
with environmental requirements, take necessary action, and prepare and implement
environmental management policies and plans.”

Environmental laws are also now being drafted as broader packages that include
a range of legal, economic, educational, and other flexible means to encourage and
enforce environmental improvements.”* Regulators can now choose among tickets
for minor offences, criminal indictments for endangering life or health, mandatory

71 For example, Nova Scotia, Biodiversity Act, SNS 2021, c 3.

72 For example, Canada, Greenhouse Gas Pollution Pricing Act, SC 2018, c 12, s 186.

73 For example, EEA; Environmental Violations Administrative Monetary Penalties Act, SC 2009, ¢ 14,
s 126, online: <https://laws-lois.justice.gc.ca/eng/acts/E-12.5/page-1.html>.

74 See e.g. British Columbias suite of climate action laws: <https://www2.gov.bc.ca/gov/content/
environment/climate-change/planning-and-action/legislation>.
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transformation

in complex systems, a shift
from one set of identifying
system characteristics to
another, including more or less
significant changes in structure,
functions, and/or processes

administrative orders, administrative penalties, law-based economic tools such as car-
bon pricing and emissions trading, and lawsuits.

Even broader packages use regulation and the threat of additional regulation along
with more general liability provisions, incentives, multi-stakeholder negotiations, and
law-backed sector-specific “voluntary” programs to push for compliance and perform-
ance beyond legal requirements.

Not all of these flexible approaches are well integrated or consistently applied. As
with environmental law generally, great variation remains from one jurisdiction to the
next. When something goes wrong, the various environmental agencies may point the
finger of responsibility elsewhere. For example, provincial agencies may blame federal
agencies, and vice versa. However, most agencies also guard their mandate, authority,
and independence tenaciously.

The resulting differences in environmental requirements across jurisdictions have
frustrated both corporate interests and environmental advocates. Especially through
the Canadian Council of Ministers of the Environment, the federal, provincial, and
territorial governments have taken some modest steps toward harmonizing environ-
mental law requirements. This too remains a work in progress.

VIl. Three Big Challenges for Environmental Law
As we have seen, environmental law in Canada has become more ambitious and more
difficult since the 1970s. It has been called upon to meet rising public expectations and
to deal with increasingly demanding problems but also to stay within the constraints of
limited government capacities and respect opposition from interests with conflicting
priorities. In the years ahead, we can expect more of the same but with broader im-
plications and bigger consequences. The rapid and substantial shifts needed to avoid
more disastrous climate change represent only one of the tough issues that now con-
front environmental law, extend deeply into many other fields of public interest and
concern, and bring considerable potential for conflict as well as for broadly positive
gains.

The big new challenges for environmental law are interconnected and overlapping,
but involve three main concerns:

» how best to promote steps toward sustainability,

« how best to respect complexity and uncertainty in the design and application of
the law, and

o how best to push broad changes in a way that both protects valued qualities and
fosters fair and manageable transformation in areas where current practices are
not viable in the long run.

Sustainability
Sustainability is not a new challenge. Probably since the dawn of time, most commun-
ities have had good reason to worry about their prospects for lasting well-being. Only
since the 1970s, however, has sustainability become an issue at the planetary as well as
community scale.

The planetary problem is that despite major gains in wealth and capacities, what
humans are doing on the planet cannot be supported in the long term. By some
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calculations, we were already using one and a half planets’ worth of capacity to meet
our demands on biophysical systems and related resources in 2010.7°> Those unsupport-
able demands are still rising. At the same time, many people lack basic material suffi-
ciency. Between 720 and 811 million people were undernourished in 2020,”® and about
4 billion do not have secure access to the clean water, basic sanitation, and hygiene
needed to maintain health.”” While the increasing wealth generated by continuing eco-
nomic growth has helped us address some environmental and poverty problems, most
benefits from the increases in human demands and takings go to those who are already
most advantaged.”

Canada, as a nation of relatively heavy consumers,” contributes to the global pres-
sures but also bears domestic costs. Despite our relative wealth and capabilities, we
suffer from continuing losses from unsustainable practices, including from impaired
ecosystems and associated services,®’ and from the early effects of climate change, in-
cluding more extreme weather.®!

For environmental law, sustainability demands a broader and longer agenda than
has been commonly adopted. Nationally and locally as well as globally, unsustainability
is not only, or even particularly, an environmental problem. As the Brundtland Com-
mission insisted back in the mid-1980s when it popularized the notion of sustainable
development,®? any potentially successful strategy to reverse ecological decline must
also ensure material sufficiency for all. And vice versa. Sustainability is about finding
ways to repair and enhance all the interwoven foundations for well-being (see Box 1.4).

75 World Wildlife Fund, Living Planet Report 2014: Species and Spaces, People and Places
(Gland, Switzerland: WWFE, 2014) at 32-33, online: <https://www.worldwildlife.org/pages/
living-planet-report-2014>.

76 FAO, IFAD, UNICEE, WFP & WHO, The State of Food Security and Nutrition in the World
2021: Transforming Food Systems for Food Security, Improved Nutrition and Affordable
Healthy Diets for All (Rome: FAO, 2021), online: <https://openknowledge.fao.org/items/
efd29e45-4004-4ec0-baad-eb9ea69278eb>.

77 World Health Organization, “Improving Access to Water, Sanitation and Hygiene Can Save 1.4 Million
Lives per Year, Says New WHO Report” (28 June 2023), online: <https://www.who.int/news/item/
28-06-2023-improving-access-to-water--sanitation-and-hygiene-can-save-1.4-million-lives-per
-year--says-new-who-report>.

78 L Chancel et al, World Inequality Report 2022 (Paris: World Inequality Lab, 2021), online:
<https://wir2022.wid.world/>.

79 For national comparisons of energy consumption per capita, see NationMaster, Energy > Electricity >
Consumption > Per Capita: Countries Compared: <https://www.nationmaster.com/country-info/stats/
Energy/Electricity/Consumption/Per-capita>; Statista, Energy Consumption Per Capita Worldwide in
2022, by Select Country: <https://www.statista.com/statistics/268151/per-capita-energy-consumption
-in-selected-countries>. For materials consumption per capita, see Our World in Data, Domestic
Material Consumption Per Capita, 2019: <https://ourworldindata.org/grapher/domestic-material
-consumption-per-capita>; UN Environmental Programme, International Resource Panel, Global
Material Flows Database: <http://www.resourcepanel.org/global-material-flows-database>.

80 For a brief summary of ecological system impairment in Canada, with an emphasis on stresses with
implications for national parks, see Parks Canada, “Stressors,” online: <https://www.pc.gc.ca/
en/nature/science/conservation/stress-stressors>. For a summary of system declines related to
biodiversity, see Federal, Provincial, and Territorial Governments of Canada, Canadian Biodiversity:
Ecosystem Status and Trends 2010 (Ottawa: Canadian Councils of Resource Ministers, 2010), online
(pdf): <https://publications.gc.ca/collections/collection_2011/ec/En14-26-2010-eng.pdf>.

81 See E Bush & DS Lemmen, eds, Canada’s Changing Climate Report (Ottawa: Environment and Climate
Change Canada, 2019), online: <https://changingclimate.ca/ CCCR2019/>.

82 UN World Commission on Environment and Development, Our Common Future, supra note 6.
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Also, sustainability requires the long view. It is about lasting well-being and respect for
the interests of future generations as well as today’s.

Core Generic Requirements for Progress Toward Sustainability

The eight points that follow summarize what is needed
for progress toward sustainability everywhere. These
core generic requirements reflect the most commonly
recognized considerations in the sustainability literature
and incorporate overlapping insights about respecting
uncertainty and embracing complexity. The individual re-
quirements are typically less important than the links and
interdependencies among them.

For each practical application, these core requirements
would need to be integrated with recognition of the
specific factors defining the case and place.

- Socio-ecological system integrity. Restore and streng-
then the resilience of desirable systems and build the
transformative capacities of systems needing signifi-
cant change.

- Livelihood sufficiency and opportunity. Ensure for
everyone sustainable livelihoods, including oppor-
tunities to enhance well-being that do not com-
promise options for future generations.

- Intragenerational equity. Close dangerous gaps in
sufficiency and opportunity (e.g., in health, security,

Sustainability in the Law

social recognition, and political influence) between
the rich and the poor.

« Intergenerational equity. Preserve or enhance the
opportunities and capabilities of future generations
to live sustainably.

« Resource maintenance and efficiency. Reduce extract-
ive damage, avoid waste, and cut overall material
and energy use.

« Socio-ecological commitment and democratic govern-
ance. Build public as well as institutional understand-
ing of and commitment to respectful socio-ecological
relations, and enhance capacities of all to participate
effectively in governance for sustainability.

« Precaution and adaptation. Respect uncertainty and
avoid risks of damage to the foundations for sustain-
ability; plan to learn, design for surprise, and manage
for adaptation.

» Immediate and long-term integration. Address all sus-
tainability requirements at once, seeking mutually
supportive benefits and multiple gains.

Source: Adapted from Robert B Gibson et al, Sustainability Assessment:
Criteria and Processes (London: Earthscan, 2005) ch 5.

Over the years since sustainable development was first popularized and formally
embraced by governments, corporations, and other organizations around the world,
commitments have often been stronger in words than action. Nevertheless, the
accumulation of gains from practical initiatives has deepened experience and raised
expectations. Gradually, sustainability has worked its way into law.

Some important initial progress has been in the “soft law” of international conven-
tions and voluntary agreements. The United Nations has moved from broad object-
ives to detailed Sustainable Development Goals.®* Many corporations that began with
sustainability in public relations have progressed to defined targets and reports on
accomplishments.?* Non-government organizations have established widely adopted
certification and labelling processes for many products with a legitimate claim to

83 United Nations Department of Economic and Social Affairs, “Sustainable Development: The 17 Goals”
(last visited 9 July 2024), online: <https://sustainabledevelopment.un.org/?menu=1300>.
84 Global Reporting Initiative, “Home” (last visited 9 July 2024), online: <https://www.globalreporting.org>.
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meeting sustainability criteria. Governments at many levels have gone beyond policy
statements to legislated principles and mandatory obligations.

In Canada, sustainability purposes are now written into a host of environmental and
other federal, provincial, and territorial statutes as well as modern land claim agree-
ments and regional and municipal plans and by-laws. Federal law requires departments
and agencies to have sustainable development strategies that are regularly reviewed and
updated.®> Several provinces (e.g., Nova Scotia, Quebec, and British Columbia) have
sustainability-centred statutes, plans, objectives, and reporting requirements.

In environmental law, the Alberta Land Stewardship Act,®® which authorizes province-
wide basic-scope land and resource use planning, incorporates sustainable develop-
ment objectives.’” Several review panels established under the original Canadian
Environmental Assessment Act®® used the law’s sustainability purposes as justification
for requiring project proponents to show that their proposed undertakings would
make a positive contribution to sustainability rather than merely avoid causing sig-
nificant negative effects.?’ The federal Impact Assessment Act passed in 2019 requires
decision-makers to base decisions on proposed major projects in part on “the extent to
which the designated project contributes to sustainability.”*

While Canada’s achievements in sustainability-based law reform remain modest,
adoptions and applications have expanded steadily. This is in part because broadly in-
tegrative sustainability-based approaches are well suited to problem-solving in a highly
complex world.

Complexity and Uncertainty

Moving toward sustainability is difficult in part because of the daunting gap between what
we are now doing and what might legitimately qualify as sustainable. Bridging that gap
demands major changes in entrenched institutions, legal and economic arrangements,
and habits of thought and behaviour. Most of these changes require integrated attention
to countless interacting considerations at multiple scales and across many jurisdictions. In
sum, sustainability challenges are unavoidably complex. Moreover, we have been finding
that most everything in the world is more complex than we had imagined.

Briefly in the nineteenth century, the rise of modern science provided expectations
of certainty. The core idea was that essentially simple laws of nature acted on individ-
ual components of the universe from atoms to galaxies and viruses to human beings.
Therefore, by identifying these laws and applying properly rigorous methods, we could
figure out everything, dominate nature, organize ourselves rationally, and progress

85 Canada, Federal Sustainable Development Act, SC 2008, c 33, online: <https://laws-lois.justice.gc.ca/
eng/acts/F-8.6/>, as amended by An Act to amend the Federal Sustainable Development Act, SC 2019,
¢ 2, online: <https://www.canlii.org/en/ca/laws/astat/sc-2019-c-2/latest/sc-2019-c-2.html>.

86 SA 2009, c A-26.8.

87 See ibid at's 1(2), “Purposes of Act”

88 SC 1992, ¢ 37.

89 Sustainability-based assessments were done by the joint review panels in the Voisey’s Bay Mine and
Mill (nickel mining), Whites Point Quarry and Marine Terminal, Kemess North Copper-Gold Mine
Mackenzie Gas Project (natural gas gathering system and pipelines), and Lower Churchill River
Hydroelectric Generation Project cases.

90 Impact Assessment Act, SC 2019, ¢ 28, s 1. Also see Chapter 7.
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complex systems

systems composed of many
interdependent components
with properties that arise from
dynamic internal interactions
and engagement with other
overlapping and larger systems

steadily upwards. Then came the twentieth century, with its subatomic physics, systems
ecology, and brutal wars among the most advanced nations.

Today, while we remain devoted to progress, people in most fields are wrestling with
how best to deal with the uncertainties of a complex world. Environmental law is no
exception.

The environmental regulatory regimes initially established in the 1970s relied on the
old assumption that the world is essentially a very simple place. They addressed particu-
lar contaminants one by one as if they did not interact and as if controlled laboratory
studies of individual substances would tell us all we needed to know about the effects
of the chemical soups we breathe and ingest. The initial regimes considered effects in
the traditional silos of air, land, and water without accounting for the many interrelated
pathways for pollution. Often, they also seemed to assume that contaminants and other
environmental abuses do not cross political and administrative boundaries and do not
require interjurisdictional responses.

Much the same is true of our initial approaches to planning and management. For-
est management regimes, for example, focused on supplying lumber and pulp fibre
and largely ignored forests’ other roles and purposes such as traditional harvesting,
ecological services, recreational opportunities, wildlife habitat, and carbon sink
provision.

Complexity, Uncertainty, and the Law

While the old thinking still underpins a significant portion of environmental law and
practice today, we now know better. The best of the new environmental laws recognize
that connections are at least as important as components. The most important threats
to nature and our health and well-being come from combinations of contaminants,
development projects, and planning decisions. They act across the lines of municipal,
provincial, and national jurisdictions, and through a host of mechanisms—from local
watershed-based plans to global environmental agreements. They also recognize that
even with the best scientists and unlimited resources, we will never know all we need to
know to make fully competent decisions. The world is too complex for that.

What we have been learning in environmental law parallels, and is informed by,
developments in other fields where the study of component parts and the search for
firm rules of behaviour have given way to a greater appreciation of complex inter-
actions and interdependencies, system dynamics, uncertainty, and surprise. Ecosystem
studies may be the most visible field of complex systems application. But similar ideas
inform advanced work in biophysical and human systems, from microbiology to the
global climate, cybernetics, chemistry, anthropology, psychology, meteorology, hist-
ory, behavioural economics, and governance, including law.’! In all of them, the inter-
actions among things are infinitely complex and the results are, at best, imperfectly
predictable.

The dynamic interactions within and among system components happen at all scales
from subatomic particles to cosmic radiation. Human individuals are good examples.
Each of us can be seen as a complex system with billions of resident bacteria, neural

91 For application of complex system thinking in legal studies see e.g. JB Ruhl, “Panarchy and the Law”
(2012) 17:3 Ecology and Society 31, online: <http://www.ecologyandsociety.org/vol17/iss3/art31>.
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connections, and repair mechanisms plus flows of incoming and outgoing nutrients,
air, ideas, and emotions, as well as cycles of maturation, reproduction, and expiration.
Moreover, each of us participates in larger systems. We affect and are affected by sys-
tems centred on water and energy, food and shelter, communication and comprehen-
sion, production and consumption, economy and polity, custom and law—all of which
are changing, overlapping, and mutually influential at many scales.

The implications for law involve three interconnected themes: respecting uncer-
tainty, acting with precaution, and embracing complex system behaviour as a practical

basis for understanding and action.

Respecting Uncertainty, Adopting Precaution

One of the most significant and tragic applications of Canadian environmental law
was the moratorium order that closed the Northwest Atlantic cod fishery. The order,
issued under the federal Fisheries Act in 1992, marked the end of what had been an
enormously rich resource, plus 30,000 jobs, community economies, and traditions that

had thrived for hundreds of years.

It also represented a big lesson for en-
vironmental law dealing with complex
systems. The cod populations had col-
lapsed suddenly after decades of increas-
ing harvests by Canadian and foreign
fleets (see Figure 1.1). In a simple linear
system, gradual increases of harvesting
would have led to parallel declines in fish
numbers. With the cod, overfishing rose
until it crossed an invisible threshold and
the entire cod-centred ecological and
economic system collapsed.

More than three decades later, the
moratorium is still in place. The cod have
not recovered enough to support a com-
mercial fishery. Once the threshold was
crossed, the marine ecosystem changed
so much that return to the old one was
not possible.

Theloss of the cod fishery revealed the
importance of complex system thresh-
olds and the potentially disastrous ef-
fects of crossing them. Unfortunately,
thresholds between system viability and

FIGURE 1.1 The Collapse of a Species

Collapse of Atlantic Cod Stocks (East Coast of Newfoundland), 1992
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After 500 years of commercial fishing, Northwest Atlantic cod stocks collapsed in the early 1990s,

mostly due to overfishing. Despite a fishing moratorium since 1992, the stocks have not recovered.
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Source: Adapted from Millennium Ecosystem Assessment, Food and Agriculture Organization (FAO).

collapse are rarely easy to identify, except in retrospect. They represent uncertain-
ties for law and management for fisheries and all other fields immersed in complex

systems.

The implications for law are that we must make informed guesses about where the
thresholds to disaster may be, and then leave a sizeable margin of safety between our
maximum demands on the system and the estimated threshold location.

This excerpt is for review purposes only and may not be shared, reproduced,
or distributed to any person or entity without the written permission of the publisher.
© 2025 Emond Montgomery Publications. All Rights Reserved.



28

Partl

Frameworks of Environmental Law

Such approaches are taken in environmental law concerning the health and eco-
logical effects of toxic chemicals and other pollutants. Where we cannot be confident
about the location of a threshold between safe exposure and adverse effects, environ-
mental law needs to err on the side of protection, leaving a safety margin between what
is allowed and what is known to be damaging.”

Thresholds represent only one source of complex system uncertainties. Complex sys-
tems are typically dynamic. They often have countless moving parts and interactions,
internal processes of change, and external influences. A fully accurate prediction of the tra-
jectories of such systems, and the potential consequences of system changes is not possible.

In environmental law, these uncertainties affect predicting adverse (and positive) ef-
fects, specifying risks (and potential gains), and assessing potential responses to iden-
tified problems and opportunities. Addressing these uncertainties properly also entails
attention to the interests of those most vulnerable to damage and disadvantage because
their voices are not commonly heard or, in the case of future generations, not yet present.

Among the best-known environmental law responses to uncertainty is the “pre-
cautionary principle” As discussed earlier in the section on international influences,
the precautionary principle supports action to address apparent threats to health or
the environment in the absence of full scientific certainty. In effect, the precaution-
ary principle is for application where demanding “proof beyond a reasonable doubt” is
unrealistic.

A related precautionary approach is applied in the evaluation of proposals for actions
that may pose health and environmental risks (e.g., introducing new food additives,
genetically modified crops, or pesticides). In such cases, legislated measures can require
the proponent of the action to establish that there will be no appreciable risk of harm,
rather than require opponents to establish that the risk of harm is too great.*?

Law-based financial tools may also be effective. For example, environmental law
provisions can strengthen proponent motivations to avoid behaviour that risks lasting
damage and public cost by imposing financial responsibility for any needed cleanup,
restitution, and rehabilitation. Such responsibilities are commonly addressed in Can-
adian law, for example, concerning mining, hydrocarbon extraction, and marine ship-
ping. However, the cost liabilities may be capped (e.g., for marine pollutant spills) and
required cleanup bonds (e.g., for reclamation of mine and hydrocarbon extraction sites)

92 For an example involving prevention of health damage from exposure to a toxic substance (lead), see
Regulatory Impact Analysis Statement, Consumer Products Containing Lead Regulations (3 December
2016) C Gaz I, vol 150, no 49, online: <http://www.gazette.gc.ca/rp-pr/p1/2016/2016-12-03/html/
reg4-eng.html>.

93 The “reverse burden of proof” approach was recommended for application to “substances that are of
very high concern” by the House of Commons Standing Committee on Environment and Sustainable
Development in Healthy Environment, Healthy Canadians, Healthy Economy: Strengthening the
Canadian Environmental Protection Act, 1999 (June 2017), especially at 52-53, online (pdf): <http://
www.ourcommons.ca/Content/Committee/421/ENVI/Reports/RP9037962/envirp08/envirp08-e.pdf>.
The proposed approach follows that of EU, Regulation 1907/2006 of the Parliament and of the Council
of 18 December 2006 concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals
(REACH), establishing a European Chemicals Agency, amending Directive 1999/45/EC and repealing
Council Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council
Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67/EEC, 93/105/EC and 2000/21/EC,
[2006] O], L 396E, online: <http://ec.europa.eu/environment/chemicals/reach/reach_en.htm>.
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are seldom adequate to cover actual costs.”* Other law-based economic measures, such
as ecological tax reform,” have been scarcely used in Canada (unlike the European
Union, for example), despite their potential for realigning motivations for environ-
mental responsibility.

Also, rather than trying to define a line between acceptable and unacceptable risk
and determine whether a proposed product, project, or activity crosses that line, pre-
cautionary decision processes may require comparative evaluation of alternatives and
favour options that present the lowest risks.”® In such processes, preference for risk
avoidance is incorporated in evaluation criteria.

Criteria for comparing electrical energy system plan options, for instance, may in-
clude a preference for safe-fail options (e.g., energy demand reduction measures that
can fail without significant risks to human health or the environment) over fail-safe
options (e.g., nuclear generating facilities that require multiple shutdown and contain-
ment features because a serious release of radioactive contaminants would be catas-
trophic). Similar preference can be given to options that are reversible; easy to monitor;
simple to repair; accompanied by fallback alternatives; and/or sufficiently small, di-
verse, and modular that the system can function well enough if some components raise
unexpected problems and need to be taken out of service (e.g., a system with many
small and different electricity generation sources is likely to be more adaptable in the
face of minimally predictable accidents and demand changes than one that relies on a
few very large hydro dams or nuclear plants).

The law may also anticipate surprises by requiring careful monitoring of new under-
takings and existing areas of concern, and ensuring available capacities for timely re-
sponses to emerging difficulties.

Taken together, favouring low-risk options, ensuring adaptable design, and impos-
ing monitoring requirements are means of building adaptive capacity, which is now
commonly advocated in various fields of resource and environmental management.

Protection and Transformation
In the 1970s, when the main components of contemporary environmental law were
put in place, it was a bold step to give serious legal attention to air and water pollution,
wilderness preservation, occupational health hazards, and resource stewardship. These
initial environmental laws, however, aimed merely to mitigate some of the undesirable
side effects of economic advances, to set some special places aside, and to avoid costly
mistakes by doing better planning and resource management. Their most innovative
elements were provisions for more transparency and opportunities for public partici-
pation in environmentally related decision-making.

The role of environmental law in today’s world of pervasive complexity and deep-
ening unsustainability is more ambitious largely because the old strategies have been

94 See e.g. Carol Bellringer, Auditor General for British Columbia, An Audit of Compliance and
Enforcement of the Mining Sector (Victoria: Office of the Auditor General of BC, 2016), online
(pdf): <https://www.bcauditor.com/sites/default/files/publications/reports/ OAGBC%20Mining%20
Report%20FINAL.pdf>.

95 Ecological tax reform aims to shift tax emphasis from desirable targets (e.g., income) to undesirable
ones (e.g., pollution and resource depletion).

96 Mary O’Brien, Making Better Environmental Decisions: An Alternative to Risk Assessment (Cambridge,
MA: MIT Press, 2000).
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the capadity of a social and/
or ecological system to
adjust or reconfigure to retain
viability of key functions
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resilience

in complex systems, the ability

to resist and/or accommodate
disturbance and change

while retaining identifying
characteristics (including structure,
functions, and processes)

insufficient. Advances in environmental law did deliver better pollution abatement,
energy and material efficiency, waste reduction, and protected area management.
Nonetheless, overall human pressures on the biosphere have continued to rise and the
distribution of associated risks and opportunities remains inequitable, especially for
future generations. Consequently, the potential for grievance and conflict has increased.

Environmental law now must help protect, restore, and strengthen the resilience
of crucial biophysical and social systems, while also guiding transformations to more
lasting and equitably distributed well-being. This agenda is already evident in environ-
mental law practice. Resilience is served by law and policy aimed at enhancing adaptive
capacity in the rehabilitation and protection of desirable systems (e.g., through law-
based incentives or penalties to encourage the preservation of remaining wetlands, or
public participation provisions to help disadvantaged neighbourhoods oppose noxious
land uses). Positive transformation goals underlie, for example, the new legal frame-
works for forestry (shifting from narrowly focused timber management to more in-
clusive and sustainable forest management) and urban growth planning (shifting from
sprawl and highways to density and transit).

Resilience and transformation work is demanding. It involves multiple sustainability
objectives and the desirable and undesirable aspects of complex intertwined systems. It
requires finding livelihood opportunities that also reduce material and energy demand,
applying effective tools for precaution and equitable distribution of risks and gains,
fostering collaboration, and facilitating learning. It also entails taking the long view;
recognizing connections; avoiding trade-offs; and finding the best options to deliver
multiple, mutually reinforcing improvements.

SUMMARY OF KEY POINTS

® Environmental law is highly normative—encompassing the statutory and common
law that can be used to protect the environment.

® Environmental law is aimed at the protection, and sometimes also the recovery,
of the natural as well as the dependent human environment, including the use of
environmental resources, prevention of damage, compensation, and public gov-
ernance and processes.

B First-stage waste control laws of the 1970s led to toxics control laws and eventually
to impact assessment, planning, and management as well as modern laws that
incorporate ideas of sustainability and, to a degree, precaution against environ-
mental threats even where the likelihood of harm is not fully known.

B | aw is composed of the rules and prohibitions that society prescribes through
legislatures and courts and lays down requirements that can be enforced through
regulatory agencies or the courts. In contrast, much human activity, including
building structures and extracting natural resources, happens under guidelines,
codes of practice, and simple convention.

® The four evolutionary phases in the development of Canadian environmental law
are (1) common law rights and early statutes, (2) waste control and cleanup laws,
(3) toxics control laws, and (4) comprehensive approaches to impact assessment
and planning management regimes. These four phases are not sequential, nor
have they taken place at the same time in all jurisdictions.
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B Many continuing and emerging trends (such as increasingly regional and global
issues and greater transparency and citizen participation) have affected the core
concerns, design, application, and effects of environmental laws across Canada.

B Environmental laws play a key role not only in reducing threats to nature and hu-
man health but also in moving toward sustainability in a world of rich complexity
and unavoidable uncertainty.
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DISCUSSION QUESTIONS

1. The courts’ role in the development of Canadian environmental law appears to
be minor relative to that of other players. Is this correct? Explain.

2. What accounts for the exceptionally broad scope of Canadian environmental law?

3. What factors have pushed environmental law to be more ambitious, and what
factors have limited its expansion and effectiveness?

4. From your reading of the chapter, would you conclude that Canadian environ-
mental law has been successful in protecting and improving the environment?
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