
Chapter 4: The Charter and Its Relationship to Administrative Law

Update Re: Remedies for Charter Breaches: R. v. Conway and Vancouver (City) v. Ward
On pages 92-93 and 95 of Administrative Law: Principles and Advocacy, 2nd edition, I discuss the remedies available for breach of the Charter. Two decisions of the Supreme Court of Canada have since clarified when a tribunal may grant Charter remedies under s. 24(1) of the Charter and when these remedies may include an award of damages.

Overview

There are three sources and types of remedies in the Canadian Charter of Rights and Freedoms: invalidating laws under s. 52(1); excluding evidence under s. 24(2); and a variety of other remedies under s. 24(1). Two recent—and unanimous—decisions of the Supreme Court of Canada have addressed the availability of Charter remedies from courts and tribunals under s. 24(1).

R. v. Conway, 2010 SCC 27, released June 11, 2010, sets out a new approach for deciding whether a tribunal can grant remedies for Charter breaches under s. 24(1) of the Charter. It is possible that under this approach, more tribunals will be able to grant Charter remedies and a wider variety of remedies will be available from tribunals than under the approach to determining s. 24(1) jurisdiction sanctioned by the Supreme Court in previous decisions.

Vancouver (City) v. Ward, 2010 SCC 27, released July 23, 2010, clarifies the circumstances under which courts and tribunals that have jurisdiction to grant Charter remedies can award damages for a Charter breach, and provides guidance as to the appropriate quantum of damages. It likely will expand the availability of damages as a remedy for Charter violations.

R. v. Conway

Mr. Conway was found not guilty by reason of insanity of a charge of sexual assault with a weapon, and was detained in mental health facilities. Before the mandatory annual review of the need for his continued detention before the Ontario Review Board, Mr. Conway sent a notice of constitutional question, alleging that he was entitled to an absolute discharge under s. 24(1) of the Charter.

The issue before the Supreme Court of Canada was whether the Board was a body that had jurisdiction to grant remedies under s. 24(1) of the Charter. Section 24(1) provides:

Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.

The threshold question in determining whether the Board has jurisdiction to grant remedies under s. 24(1), therefore, turns on whether the Board is a “court of competent jurisdiction.” The previous approach to determining this question, articulated in Mills v. The Queen, [1986] 1 SCR 863, was that a tribunal could be a “court” for the purpose of s. 24(1), but a tribunal is a “court of competent jurisdiction” only if it has jurisdiction over the parties, the subject matter, and the remedy sought.

As the Court noted in Conway, “Twenty-five years [after Mills], ‘jurisdiction over the parties’ and ‘jurisdiction over the subject matter’ remain undefined for the purposes of the test. The inquiry has almost always turned on whether the court or tribunal had jurisdiction to award the particular remedy sought under s. 24(1). In other words, the inquiry is less into whether the adjudicative body is institutionally a court of competent jurisdiction, and more into whether it is a court of competent jurisdiction for the purposes of granting a particular remedy.” [Emphasis in the original].

The change that Conway makes in the analysis of whether a tribunal can grant a s. 24(1) remedy is that whether a tribunal can award the particular remedy sought is no longer a component of whether the tribunal is a court of competent jurisdiction. Instead, the question of jurisdiction to grant the particular remedy is decided after it has been decided that the tribunal is a court of competent jurisdiction.

Where a statute governing a tribunal states that a particular remedy sought under s. 24(1) is available, it is simple to conclude that the tribunal has jurisdiction to grant that remedy. However, statutes are frequently silent on this point. In such cases, Conway states that determining whether a tribunal can grant a particular remedy is an exercise in discerning legislative intent. Relevant considerations in discerning legislative intent will include the tribunal’s statutory mandate, structure, and function.

Conway states that when a remedy is sought from a tribunal, the initial question to be determined is whether the tribunal can grant Charter remedies generally. To make this determination, the first question is whether the tribunal has jurisdiction—explicit or implied—to decide questions of law. If it does, unless it is clearly demonstrated that the legislature intended to exclude the Charter from its jurisdiction, the tribunal is a court of competent jurisdiction and can consider and apply the Charter. 

Once the threshold question is decided in favour of Charter jurisdiction, the remaining question is whether the tribunal can grant the particular remedy. As indicated above, where the statute is silent on this point, this is a question of statutory interpretation, requiring consideration of the tribunal’s statutory mandate and functions to determine whether the kinds of remedies sought are the kinds of remedies that the legislature appears to have anticipated would fit within the statutory scheme governing the tribunal.

Normally, in administrative law and the rules of statutory interpretation, since a tribunal is a creature of statute, it has only those powers (including the power to grant a remedy) expressly conferred on it by statute, and any powers that are reasonably necessary to enable it to carry out those powers given to it explicitly by the statute. It remains to be seen whether the test of whether a tribunal has the power to grant a remedy for Charter breaches will be applied in light of the general rule or will be found to create a broader basis for finding that tribunals have the power to grant remedies for Charter breaches.

In Conway, the Court found that an absolute discharge was not available from the Board in the case at bar, because the statute governing the Board (the Criminal Code) stated that the Board only had jurisdiction to grant this remedy if it found that the patient was not a significant threat to public safety, and in this case the Board found that he was a threat.

R. v. Ward

Mr. Ward’s Charter right to be free from unreasonable search and seizure was violated by Vancouver and British Columbia officials who detained him, strip-searched him, and seized his car without cause. Mr. Ward sued for damages for these breaches of his Charter rights. The appeal to the Supreme Court raised questions of when damages may be awarded under s. 24(1) and what the amount of such damages should be. 

As the Court noted, although the Charter is 28 years old, authority on this question was sparse. Accordingly, the Court conducted a comprehensive analysis of the object of damages for Charter breaches and the considerations that guide their award.

The Court ruled that damages are available for Charter breaches of a serious nature, even if the breaches are not tortious or in bad faith.

The decision addressed the power of courts, rather than tribunals, to award Charter damages. However, the decision sets out tests that tribunals, as well as courts, would apply in deciding whether to award damages, provided that a tribunal has jurisdiction to award Charter damages under the rules established in Conway.

The Court distinguished its previous decision in Mackin v. New Brunswick (Minister of Finance), 2002 SCC 13, which held that damages for enforcement of a statute later declared invalid were available only if the state conduct under that law was “clearly wrong, in bad faith or an abuse of power.” The Court ruled that Mackin “stands for the principle that state action taken under a statute which is subsequently declared invalid will not give rise to public law damages because good governance requires that public officials carry out their duties under valid statutes without fear of liability in the event that the statute is later struck down.” It does not limit the availability of damages for other Charter breaches.

The Court ruled that the language of s. 24(1) is broad enough to include the remedy of damages for breach of Charter rights if this remedy is found to be appropriate and just in the circumstances of a particular case. Charter damages are a just and appropriate remedy if they fulfill one or more of the related functions of compensation, vindication of the Charter right, or deterrence of future breaches.

Procedurally, the first step is to establish that a Charter right has been breached; the second step is to show why damages are a just and appropriate remedy. 

Once the claimant has established that damages are justified because they fulfill the functions of compensation, vindication, or deterrence, the state has the opportunity to demonstrate that compensation should not be awarded because countervailing factors override the functional factors that support a damage award. Countervailing factors may include the availability of alternative remedies and the need to support effective governance (e.g., in some cases the state may establish that awarding damages would have a “chilling effect” on desirable government action).

In relation to determining the appropriate quantum of damages, the Court stated that to be “appropriate and just,” the damages must represent a meaningful response to the seriousness of the breach and the objectives of s. 24(1) damages (compensation, vindication, and deterrence). Where the objective of damages is compensation, the damages will be appropriate if they restore the claimant to the position he or she would have been in had the breach not been committed. Generally, the more egregious the breach is and the more serious the repercussions on the claimant are, the higher the award for vindication or deterrence will be. 

However, the damages must also be fair to the state. In determining what is fair to the state, the court may take into account the public interest in good governance, the danger of deterring governments from undertaking beneficial new policies and programs, and the need to avoid diverting large sums of funds from public programs to private interests. Although the existence of a private law remedy does not necessarily prevent recovery of Charter damages, there should be no double recovery under s. 24(1) of damages awarded under private law causes of action. 

In this case, the Supreme Court upheld the award of $5,000 for the strip search, because a strip search is a serious violation of the Charter since it is “inherently humiliating and degrading” regardless of how it is carried out. However, the Court ruled that a declaration that the impoundment of Mr. Ward’s car breached the Charter was an adequate remedy for this Charter violation. It struck down the award of $100 for the seizure of the car, because the violation “was not of a serious nature.”

