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I. Introduction

We have seen in preceding chapters that Canadian workers have struggled to access collective
bargaining for over a century. In the first half of the 20th century, these struggles occasionally
turned violent in the face of employer and government opposition. The Canadian collective
bargaining model began to emerge in the mid-1940s. This model borrowed key concepts from
the 1935 American Wagner Act—including majoritarianism, exclusivity, and union certifica-
tion. Once a union gained majority employee support within this model, it could obtain a
government-issued licence to bargain (a “certification”) on behalf of workers. After union cer-
tification, a novel legal obligation kicked in: both the union representing employees and the
employer were legally required to “bargain in good faith” with the objective of reaching a col-
lective agreement. This chapter examines the content of this duty to bargain.!

Il. The Effects of Union Certification

The certification of a union marks a transition for employers and employees from the common
law regime to the collective bargaining regime. From this point onward, employers are no longer
permitted to negotiate terms and conditions of employment directly with employees. A new
actor, the union, has entered the scene, and our laws require the employer to recognize and
bargain with the union as the official, exclusive representative of employees in the bargaining
unit.2 Once a collective agreement comes into effect, all of the common law rules that are applic-
able to individual employment contracts fall by the wayside and are replaced by a new set of laws
governing collective bargaining and collective agreements. The Supreme Court of Canada
explained this point in the case of McGavin Toastmaster Ltd. v. Ainscough:
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The common law as it applies to individual employment contracts is no longer relevant to employer-
employee relations governed by a collective agreement which ... deals with discharge, termination
of employment, severance pay and a host of other matters that have been negotiated between union
and company as the principal parties thereto.?

This fundamental shift in legal models marks a transformative moment for both the newly
unionized employer and the employees.

One of the most dramatic changes involves the rules regulating the negotiation of contracts.
In the common law (non-union) regime, both the employer and employee are free to walk away
from a negotiation if they dislike the terms being offered, just as you may walk out of a car deal-
ership if you don't like the price of a car being offered by the salesperson. In the collective bar-
gaining regime, there is a legal obligation imposed on the employer and union to bargain with
each other, even if one of them would prefer to walk away or ignore the other party altogether.
The imposition on employers of a government-backed “duty to bargain” was a trade-oft in the
Wagner model, necessary to persuade unions to agree to a model that channelled union recogni-
tion disputes into a tightly controlled legal regime. The Wagner model, introduced to Canada in
Order in Council PC 1003 (1944) (see Chapter 6) put an end to recognition strikes by offering
unions a means to force employers to the bargaining table. The duty to bargain was central to
this statutory scheme.

Canadian governments developed a legal model that was intended to provide a procedural
framework through which collective bargaining between unions and employers would produce
collective agreements—without work stoppages. Nowadays, the vast majority of collective bar-
gaining (about 95 percent) results in a collective agreement without a work stoppage. Many
people are surprised by this statistic, because the media tend to report on collective bargaining
only when there is a work stoppage, which can lead to a skewed and mistaken perception that
work stoppages in unionized workplaces are common.

lll. How Collective Bargaining Works
Canadian collective bargaining is described as being “decentralized,” because most bargaining
takes place at the level of individual workplaces. Typically, a union is certified to represent
employees at a particular location (factory, store, etc.) of a single employer, and the union and
employer then bargain a collective agreement that is applicable only to employees who work at
that location. This “single employer-single union-single location” bargaining structure is by
far the most common collective bargaining structure in Canada, but other structures exist.* For
example, the United Food and Commercial Workers union bargains a single collective agree-
ment with Loblaw that covers multiple unionized stores in a province (single union-single
employer—-multiple locations). In the construction industry, in some provinces, a union repre-
senting a specific trade (e.g., carpenters or bricklayers) may bargain a single collective agree-
ment with multiple employers covering the entire province (single union-multiple
employers—multiple locations). In the public sector, it is common for a union to bargain a col-
lective agreement that covers categories of workers (e.g., administrative services or outside
workers) who work in a variety of locations.

The collective bargaining process is initiated when one party sends the other a notice to
bargain. A notice to bargain is a letter that says, essentially, “we would like to begin collective

recognition strike: A strike by workers with the aim of pressuring an employer to recognize and bargain with a union on
behalf of the employees.

bargaining structure: A term used to describe the identity and number of parties involved in collective bargaining, and the
scope of employees covered by that bargaining.

notice to bargain: A letter from a union or employer to the other party that formally begins the process of collective bargaining.
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Chapter 10  Collective Bargaining and the Making of a Collective Agreement

bargaining” Collective bargaining statutes regulate when a notice to bargain can be sent. In the
case of the renewal of an expiring collective agreement, that period varies from two to four
months before the end of the expiring agreement. Both the union and the employer select a
chief negotiator who does the talking on behalf of the party in bargaining. The employer may
hire a lawyer or appoint a manager, such as the human resources or labour relations manager,
to be their negotiator. Unions are less likely to retain lawyers to do their bargaining, although
lawyers may provide advice on contract language. Typically, a professional negotiator employed
by the union (known as a business representative or staff representative) acts as the union’s
chief negotiator. However, in larger bargaining units, workers may select their own bargaining
committee and chief negotiator from among their own ranks. For example, the local union
president or an elected chair of the union’s bargaining committee may assume the task.

Often the union presents its proposals first. However, doing so is not a rule nor is it always
the case. It is common practice for the parties to agree on a bargaining protocol. For example, a
bargaining protocol may provide that monetary issues (wages, benefits, pensions) will be left
until after the non-monetary issues have been resolved. The protocol might also explain
whether the parties will sign off on collective agreement clauses one by one as they are agreed,
or whether every clause remains negotiable until agreement is reached on the entire contract. In
Ontario and Manitoba, the law requires that collective agreements be ratified by a majority of
bargaining unit employees before they become legal.> Therefore, the parties know that any
agreement reached by the negotiating teams is a “tentative” deal only and subject to employee
ratification. In other jurisdictions, it is common for the parties to agree at the outset whether
agreements are subject to approval by employees or, in the case of the employer, senior execu-
tives or a corporate board of directors.

We can think of collective bargaining as having three basic stages:

1. Pre-negotiation stage.
2. Negotiation stage.
3. Settlement stage.

In terms of bargaining strategy, both parties will come to the bargaining table with a list of items
they hope to obtain through negotiations. Those items are identified and compiled during a pre-
negotiation stage of collective bargaining. Unions often compile their bargaining “wish list” by
taking a survey of the employees in the bargaining unit, asking them to identify those issues that
they most want the union to try to win in negotiations.6 It is important in collective bargaining
for the parties to leave room to make bargaining concessions. Therefore, negotiating teams for
both parties typically identify their “opening positions,” their “preferred outcomes,” and their

chief negotiator: The lead spokesperson representing a party in negotiations.

business representative or staff representative: An employee of a union whose job is to negotiate and administer
collective agreements.

local union president: A person who leads a subunit of a union, known as a local union. A local union may represent a single
workplace or a group of workplaces within a defined geographical area or sector. Local union presidents are usually elected by
union members and are (or were) employees of a unionized employer.

monetary issues: Subjects in collective bargaining that impose direct costs on employers, such as wages, benefits, and pensions.

non-monetary issues: Subjects in collective bargaining that relate to contract language, such as the text of a grievance
procedure or management rights clause.

ratification (of a collective agreement): A vote by unionized employees in favour of accepting a proposed collective
agreement.

bargaining concessions: When a party agrees to accept less in negotiations than they initially proposed.
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158 Part Il The Collective Bargaining Regime

“bottom line” positions. The bottom line position is that point beyond which the party will not
move and would accept industrial conflict (strike or lockout) on interest arbitration rather than
concede more at the bargaining table.

During the negotiation stage, the parties will have meetings and attempt to identify and reach
agreement on some matters, and they will search for a “zone of agreement” on more contentious
issues.” For example, an employer may be prepared, if pushed, to give a 2.5 percent pay raise
(employer’s bottom line), but may hope to bargain only a 1.5 percent raise (employer’s preferred
outcome). In that case, the employer’s opening position may be a 0 percent raise, and it will
argue that it cannot afford a raise. The union may be prepared to accept a 2 percent raise (union’s
bottom line), but may hope for at least a 2.5 percent raise (union’s preferred outcome). The
union’s opening position may be a 4 percent raise. This scenario is illustrated in Figure 10.1. It
shows a potential “zone of agreement” on the issue of wages between 2 and 2.5 percent. That is
the range of pay raise that both parties are ultimately prepared to accept.

FIGURE 10.1 The Potential Zone of Agreement on Wages in Collective Bargaining
Employer’s Employer’s Employer’s
opening position preferred outcome bottom line
0% 1.5% 2.0% 2.5% 4%
Union's Union's Union's
bottom line preferred outcome opening position

Source: Adapted from R. Walton & R McKersie, A Behavioral Theory of Labor Negotiations: An Analysis of a Social Interaction System (New York: McGraw-Hill, 1965).

The fact that a zone of agreement exists does not guarantee a settlement. In real collective
bargaining, a lot of issues are negotiated at once. An agreement on wages may not happen if
negotiation is held up on other issues. Personalities and agendas can impede settlement. More-
over, as we discussed in Chapter 2, collective bargaining outcomes are heavily influenced by
the relative power of the parties.8 Power is influenced by a large number of factors that act upon
the collective bargaining parties at any given time. A union’s primary source of power in col-
lective bargaining is the threat of a work stoppage, but the extent of that threat is affected by a
range of forces emanating from within the collective bargaining regime and from outside that
regime (external inputs). For example, the level of employee support for a strike; the size of the
bargaining unit relative to the employer’s total workforce; the ability of the employer to operate
during a work stoppage; union density in the employer’s industry; the state of labour markets
and unemployment levels; the level of product competition in the employer’s industry; public
opinion; and of course the laws that regulate collective bargaining and industrial conflict can
all affect relative bargaining power. The negotiation stage may reach an impasse that is resolved

interest arbitration: An arbitration process in which a neutral arbitrator (or arbitration board) imposes a final collective
agreement after the parties were unable to reach an agreement in negotiations.
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Chapter 10  Collective Bargaining and the Making of a Collective Agreement

only through one or both parties resorting to industrial conflict of the types described in Chap-
ter 11.

The final stage is the settlement stage, which requires the bargaining committees to write up
the agreed-upon collective agreement terms and often to take them back to be approved (or
“ratified”) by employees or other stakeholders (see discussion below). If an agreement is subject
to approval, and that approval is not forthcoming, the bargaining teams may be required to
return to the negotiation stage to try again.

IV. Types of Legal Rules Regulating Collective Bargaining

Three types of legal rules govern the collective bargaining process in Canada (see Figure 10.2).
First, statutory freeze provisions “freeze” the terms and conditions of employment during the
collective bargaining process. Second, the law imposes on the parties in collective bargaining
a “duty to bargain in good faith” and to “make reasonable efforts to conclude a collective agree-
ment,” as we will explore below. Third, extensive rules regulate what happens when negotiations
reach an impasse, as well as strikes and lockouts. We will explore the rules of industrial conflict
in Chapter 11.

FIGURE 10.2 Types of Legal Rules Regulating Collective Bargaining

159

Statutory freeze provisions

The employer cannot

—

Duty to bargain

The duty to bargain

—»

Industrial conflict law

Rules regulating

change terms of in good faith and make an impasse,
employment reasonable efforts to conclude strikes, and lockouts
without union consent. a collective agreement (see Chapter 11)

A. Statutory Freeze Provisions
The statutory freeze provisions are intended to “maintain the prior pattern of the employment
relationship in its entirety”® During a statutory freeze period, the employer is prohibited from
altering terms and conditions of employment of bargaining unit employees without the union’s
consent, unless the alteration is consistent with past practice. The legal test is usually referred to
as “business as before” Therefore, if an employer has always given employees a holiday bonus or
a raise at a specific time, then it could not refuse the bonus or raise because the statutory freeze
is in effect. However, if the employer has not given a holiday bonus in the past, then the em-
ployer could not do so if a freeze is in effect.10

There are two types of statutory freeze: (1) the certification freeze and (2) the collective
bargaining freeze. The two freezes kick in at different times and serve different policy purposes.
The details of when the two freezes end vary slightly across jurisdictions. Figure 10.3 depicts
how the statutory freeze provisions work in Ontario (see s. 86 of the Ontario Labour Relations
Act, 1995).

certification freeze: A rule found in collective bargaining legislation that prohibits an employer from altering terms of
employment without the union’s consent during the processing of an application for certification.

collective bargaining freeze: A rule found in collective bargaining legislation that prohibits an employer from altering terms
of employment without the union’s consent during the period of collective bargaining.
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160 Part Il The Collective Bargaining Regime

FIGURE 10.3 The Statutory Freeze Process in Ontario

Date of application Date certification dismissed Date of legal
for certification or notice to bargain served strike/lockout

y

Certification freeze Collective bargaining freeze

The certification freeze applies from the moment the union serves the application for certi-
fication on the employer. It lasts until either (1) the labour relations board dismisses the union’s
application because the union’s organizing attempt failed, or (2) the union wins certification and
then serves the employer with a “notice to bargain” That notice triggers both the end of the
certification freeze and the beginning of the collective bargaining freeze. In this way, the two
freezes blend into each other to create an extended period during which employers must not
alter terms of employment without the union’s consent that runs from the date of application for
certification until the date that the parties are in a legal strike or lockout position (or in some
jurisdictions, the date of an actual strike or lockout).!!

The purpose of the certification freeze is to restrict any advantage the employer might have
to start playing around with working conditions to influence employees’ decisions about
whether to support or reject unionization. The purpose of the collective bargaining freeze is
slightly different. It is to prevent the employer from using its authority to change working condi-
tions during negotiations and thereby undermine the union’s authority to bargain, thus poison-
ing the bargaining climate.!2 The certification freeze applies only during the initial certification
process, but the collective bargaining freeze applies during each new round of collective bar-
gaining, for as long as the union represents the workers. It is triggered each time either the em-
ployer or the union tells the other party it would like to begin bargaining toward a new collective
agreement—each time a new notice to bargain is served.

B. The Duty to Bargain in Good Faith and Make Reasonable Efforts to

Conclude a Collective Agreement

How does the law force parties and people to bargain when they have no desire to do so? Take
a look at section 17 of the Ontario Labour Relations Act, 1995, which essentially mirrors other
duty to bargain provisions in Canada:

The parties shall meet within 15 days from the giving of the notice or within such further period
as the parties agree upon and they shall bargain in good faith and make every reasonable effort to
make a collective agreement.13

Forty words. And most of those words are about when the first meeting takes place. The core of
the legal obligation to bargain in Canada is found in the final 14 words requiring the parties to
“bargain in good faith” and “make every reasonable effort to make a collective agreement.”14
What meaning to give to those words has been left to labour relations boards and to the courts
reviewing the decisions of those boards. Therefore, in order to understand the substance of the
duty to bargain in Canadian collective bargaining law, we need to know how those words have
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Chapter 10  Collective Bargaining and the Making of a Collective Agreement

been interpreted. The Supreme Court of Canada has provided some guidance. In the case of
Royal Oak Mines Inc. v. Canada (Labour Relations Board), the Supreme Court of Canada
explained that the duty to bargain contains both a “subjective” and an “objective” component:

Not only must the parties bargain in good faith, but they must also make every reasonable effort to
enter into a collective agreement. Both components are equally important, and a party will be found
in breach of the section if it does not comply with both of them. There may well be exceptions but as
a general rule the duty to enter into bargaining in good faith must be measured on a subjective standard,
while the making of a reasonable effort to bargain should be measured by an objective standard which
can be ascertained by a board looking to comparable standards and practices within the particular
industry. It is this latter part of the duty which prevents a party from hiding behind an assertion that
it is sincerely trying to reach an agreement when, viewed objectively, it can be seen that its proposals
are so far from the accepted norms of the industry that they must be unreasonable.!> [Emphasis
added]

The subjective standard requires labour boards to assess the party’s motive—is the party mak-
ing an honest attempt to reach a collective agreement? The objective standard compares the
party’s behaviour to that of others in the industry. If a party’s behaviour substantially veers from
the industry norm in a way that impedes the conclusion of a collective agreement, then a labour
relations board may determine that the party is not making reasonable efforts to conclude a
collective agreement.!6

We can separate the legal rules that comprise the duty to bargain in good faith into rules that
apply to the process of collective bargaining (how collective bargaining takes place) and rules
that regulate the substance of collective bargaining (what is proposed during collective
bargaining).

1. The Procedural Duty to Bargain: The How of Collective Bargaining

The duty to bargain is primarily concerned with the process of collective bargaining, and labour
relations boards have developed rules intended to encourage the parties to engage in a rational
and informed discussion about each other’s proposals.

a. The Duty to Meet and Be Prepared to Negotiate

We can think of this first requirement as the “don’t waste the other party’s time” rule. The mis-
sion of the duty to bargain is to force the parties to come together and engage in a rational,
professional discussion about each other’s bargaining proposals.l? With this mission in mind,
labour relations boards have imposed a basic requirement on the parties to make themselves
available to meet within a reasonable time period. If one party continuously stalls by saying their
negotiators are on vacation or too busy with other matters, then they are not “making reasonable
efforts to conclude a collective agreement.” The parties must also send a person to the bargaining
table who is prepared and able to negotiate on behalf of the party. It is a waste of time, and
unlawful, for a party to send a junior employee with no authority to the bargaining table merely
to sit there and take notes on the other party’s submission.

b. The Duty to Provide Information and Respect the Union’s Role as the

Employees’ Exclusive Representative

An employer must provide the union with the information it requires to perform its job as the
legal bargaining representative of the employees. In the case of a newly certified union, this
includes the names, contact information, and terms and conditions of employment of the bar-
gaining unit employees. A failure to provide this information is a violation of the duty to bargain
(and perhaps also the prohibition discussed in Chapter 9 on employer interference with the
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162 Part Il The Collective Bargaining Regime

administration of a union).!8 An employer must also not attempt to undermine the union in the
minds of employees by, for example, communicating directly with employees about bargaining
proposals that have not been discussed first with the union or in a manner that misrepresents
the union’s bargaining position or that paints the union in a negative light.1?

c. The Duty to Be Honest and to Disclose Plans That Will Affect Bargaining

Unit Employees

The duty to bargain requires honesty. Lying to the other party is a violation of the duty to bargain.
Therefore, if a party is asked a direct question during negotiations, that party must answer truth-
fully.20 An interesting and related issue is whether the duty to bargain requires a party to disclose
information that would be of interest to the other party even if it has not been asked directly
about that information. Does the duty to bargain require “unsolicited disclosure” of relevant in-
formation? For example, imagine an employer is considering closing the workplace and firing the
workers, but it has not made a final decision yet. Is the employer under an obligation to give the
union this information, even if the union does not ask about a possible closure?

It is easy to see why a union would want to know about a possible closure. If the employees are
likely to be fired during the term of the collective agreement, then the union’s bargaining strategy
will change. There would be no point trying to bargain a raise or a new dental plan, for example,
if no one will have a job two years later. The union would focus entirely on trying to stop the
closure, bargaining higher severance packages or a right to vacant jobs at other locations of the
employer if they exist. The employer may not want the union to know its plans, to avoid having
to negotiate closure-related issues. Or, the employer’s plans may be only hypothetical during
negotiations; the closure may never happen. Therefore, the employer may wish to avoid bogging
down the negotiations with a hypothetical scenario. Labour relations boards have wrestled with
the issue of how much, and when, an employer is obligated to disclose information to the union
about its future plans. Box 10.1 describes a leading decision that explores this issue.2!

BOX 10.1 » CASE LAW HIGHLIGHT

The Duty to Disclose Information in Collective Bargaining

International Woodworkers of America Local 2-69 v. Issue: Did the employer violate the duty to bargain in good
Consolidated Bathurst Packaging Ltd. faith by failing to disclose its intention to close the Hamilton
1983 CanLll 970 (Ont. LRB) plant to the union during collective bargaining?

Key Facts: The International Woodworkers of America and
Consolidated Bathurst Packaging concluded a renewal collec-
tive agreement in early 1983 covering employees working at
the employer’s Hamilton location. In negotiations, the union
proposed language that would give employees greater bene-
fits in the case of a plant closure, but eventually dropped that
proposal. The employer never mentioned that it was consider-
ing or expecting to close the plant. However, soon after the
agreement came into effect, the employer announced that it
would be closing the Hamilton plant in April 1983. The em-
ployer claimed that a decision to close the plant was not made
until after the agreement had been concluded. The union filed
a bad-faith bargaining complaint, arguing that the employer
had decided during the negotiation period to close the plant
and had failed to disclose that information to the union.

Decision: Yes. The labour relations board summarized the
employer’s legal duty to disclose as follows. First, an employer
must answer union questions truthfully. Second, an employer
must disclose on its own initiative decisions that have already
been made and that “will have a significant impact on terms
of employment,” such as a discontinuance of the workplace.
The timing of the announcement on the closure of the plant
was an important factor. The board concluded:

where a decision to close is announced “on the
heels” of the signing of a collective agreement, the
timing of such a significant event may raise a rebut-
table presumption that the decision-making was
sufficiently ripe during bargaining to have re-
quired disclosure or that it was intentionally delayed
until the completion of bargaining. It can be persua-
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sively argued that the more fundamental the deci-
sion on the workplace, the less likely this Board
should be willing to accept fine distinctions in tim-
ing between “proposals”and“decisions” at face value
and particularly when strong confirmatory evidence
that the decision-making was not manipulated is
lacking. This approach is sensitive to the positive
incentive not to disclose now built into our system,
and the potential for manipulation. Indeed, a strong
argument can be made that the de facto decision
doctrine should be expanded to include “highly
probable decisions” or “effective recommendations”
when so fundamental an issue as a plant closing is
at stake. Having regard to the facts in each case the
failure to disclose such matters may also be tanta-
mount to a misrepresentation.

Here, the board found that the employer had not presented
evidence sufficient to “rebut” the presumption that the deci-
sion to close the Hamilton plant had ripened during the ne-
gotiations, and therefore the employer was under a legal duty
to disclose to the union that it was at least contemplating the
closure. In terms of remedy, the board declined to order the
employer to reopen the plant because the employer had al-
ready sold the equipment and instead ordered that monetary
damages be paid to the union and employees calculated
based on an assessment of the additional severance amounts
the union would likely have bargained had it been aware dur-
ing negotiations that the factory was closing.”

* The decision of the Ontario Labour Relations Board on the remedy is
found at International Woodworkers of America Local 2-69 v. Consolidated
Bathurst Packaging Ltd., 1984 CanLlIl 929 (Ont. LRB).

163

2. The Duty to Bargain and the Substance of Bargaining Proposals: The What of
Collective Bargaining

Generally speaking, the parties in collective bargaining are left alone to bargain about whatever
they like.22 However, there are exceptions to this “hands oft” approach. Sometimes the content
of a bargaining proposal put to the other party can run afoul of the duty to bargain in good faith
and make reasonable efforts to conclude a collective agreement.

a. Bargaining Illegal Terms

Neither party can propose an illegal term, such as one that would violate human rights, occupa-
tional health and safety, or employment standards legislation.2 Collective bargaining legislation
in Canada also requires that some terms be included in every collective agreement (see
Chapter 12), and it is a violation of the duty to bargain for a party to refuse to include such terms.
For example, every jurisdiction in Canada requires that collective agreements include a provi-
sion providing that all disputes arising under the collective agreement be resolved by final and
binding arbitration without a work stoppage (mandatory arbitration clause), a requirement
that dates back to the 1940s. If a union or employer refuses to agree to a mandatory arbitration
clause, then it would be engaging in bad-faith bargaining.

b. Terms That Can Be Proposed, but Not “Bargained to Impasse”

Some types of collective agreement terms may be proposed and discussed in negotiations, but
cannot be “bargained to impasse” This means that parties who are unable to agree on a par-
ticular term must drop the term from their proposals and cannot use the term as the basis for a
strike or lockout. It is up to the labour relations board to determine whether a proposed term
has in fact been “bargained to impasse” Bargaining to impasse occurs when the proposed
term in dispute holds up a settlement.2* As an example, changes to the scope of a bargaining unit
(the definition of the group of employees covered by a collective agreement) can be proposed,
but not bargained to an impasse.25 A union may propose to expand a bargaining unit to include
more jobs than it was originally certified to represent, or an employer may attempt to bargain a
smaller bargaining unit. However, if agreement is not reached on the proposed change, neither
side can provoke a strike or lockout over the issue. The status quo must prevail.

mandatory arbitration clause: A clause in a collective agreement that requires all disputes arising under the collective
agreement to be referred to binding labour arbitration to be resolved.
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c¢. Hard Bargaining Versus Surface Bargaining

A key distinction in collective bargaining law is between lawful hard bargaining and unlawful
surface bargaining. A party engages in “hard bargaining” when it uses its superior bargaining
power to insist on a collective agreement that is favourable to its own interests.26 Hard bargain-
ing is not a violation of the duty to bargain, because the legal model anticipates that collective
bargaining is shaped by underlying power relations. The Ontario Labour Relations Board
(OLRB) summarized this point: “For whatever else it is, collective bargaining is ... a contest of
economic power (perhaps only partially masked by polite manners and voluminous statis-
tics).”27 Collective bargaining legislation grants the parties a means to pressure the other side to
offer more favourable terms, including strikes and lockouts (Chapter 11). The duty to bargain is
not intended to aid the weaker party by guaranteeing bargaining outcomes more favourable
than that party could obtain on its own.28

“Surface bargaining,” on the other hand, is a violation of the duty to bargain in good faith.
Surface bargaining occurs when a party goes through the motions of collective bargaining with-
out any intention of ever reaching a collective agreement.2? For example, the party agrees to
meet the other party and to engage in a cursory discussion of proposals, but the real plan is to
avoid the union and a collective agreement.

Distinguishing between hard bargaining and surface bargaining is difficult. In many cases,
where labour boards have found that the employer engaged in unlawful surface bargaining,
there was also a history of employer unfair labour practices, particularly during the organizing
campaign. The earlier unfair labour practices can taint the employer’s later behaviour in collec-
tive bargaining and lead the labour relations board to conclude that the employer has no inten-
tion of reaching an agreement with the union.3

A proposal that includes contract clauses that the proposing party knows the other side will
never accept or the refusal to accept clauses that are standard throughout the industry can
sometimes lead a labour board to conclude that a party has no intention to conclude a collective
agreement.’! That was the scenario in the decision described in Box 10.2.

BOX 10.2 » CASE LAW HIGHLIGHT

Proposing Untenable Contract Terms

Royal Oak Mines Inc. v. Canada (Labour Relations Board)
[1996] 1 SCR 369

Key Facts: For 18 months, a bitter strike took place at Royal Oak
Mines's Giant Mine in Yellowknife. The employer used replace-
ment workers and hired a security company to deal with violence
on the picket line. During the strike, the employer terminated
the employment of 49 strikers for alleged picket line misconduct.
Four months into the strike, an explosion at the mine killed nine
miners. Following this event, the government assigned senior
mediators to help the parties settle their dispute. However, the
mediators were unable to produce an agreement. The main
stumbling block was the employer’s insistence that under no
circumstances would it agree to a grievance or arbitration pro-

cess that would permit the employees who were fired during the
strike to challenge their dismissal. The union filed a bad-faith
bargaining complaint. The Canada Labour Relations Board ruled
that the employer had bargained in bad faith. That decision was
reviewed up to the Supreme Court of Canada.

Issue: Did the employer violate the duty to bargain in good
faith and to make reasonable efforts to conclude a collective
agreement by refusing to agree to a grievance and arbitration
process for fired workers?

Decision: Yes. The employer was engaged in unlawful surface
bargaining. The requirement to make a “reasonable effort to
enter into a collective agreement” is an objective standard,

hard bargaining: A lawful strategy in collective bargaining that involves a party using its superior bargaining power to insist

upon collective agreement terms that favour its own interests.

surface bargaining: A strategy in collective bargaining that involves a party going through the motions of bargaining but
having no intention of ever concluding a collective agreement. Surface bargaining is a violation of the duty to bargain in good faith.
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requiring the labour relations board to consider comparable
standards and practices in the mining industry. A bargaining
position can be“so far from the accepted norms of the industry
that they must be unreasonable!” That was the case here. The
Supreme Court wrote:

If a party proposes a clause in a collective agree-

labour board to find that the party is not making a
“reasonable effort to enter into a collective agree-
ment” ... For an employer to refuse an employee a
grievance procedure or some form of due process,
by which the employee can challenge his or her
dismissal on the ground that it was not for just
cause, is to deny that employee a fundamental right.
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ment, or conversely, refuses even to discuss a basic
or standard term, that is acceptable and included in
other collective agreements in comparable indus-
tries throughout the country, it is appropriate for a

Since no union would accept a collective agreement with-
out the arbitration clause, the refusal of the employer to ne-
gotiate that clause indicated a lack of good faith.

When a party has engaged in bad-faith bargaining, the usual remedy is to order the party to
go back and engage in bargaining and to send a statement to employees advising them of the
unlawful conduct.32 Labour boards can also order that damages be paid to the other party for
the wasted cost of negotiation or to employees if they suffered financial losses due to the bad-
faith bargaining (e.g., lost wages if the unlawful conduct extended the length of a strike or
lockout).3? In the Royal Oak Mines case, the labour board ordered the employer to re-table terms
that it had offered the union months earlier (which employees had rejected) that included a
grievance and arbitration provision applicable to the fired employees.

In Royal Oak Mines, the employer’s refusal to agree to an arbitration provision that applied
to employees terminated during the strike was found to constitute bad-faith bargaining. How-
ever, it is not always unlawful for an employer to use its superior bargaining power to insist on
collective agreement terms favourable to its interests. The decision summarized in Box 10.3
describes a famous example of lawful “hard bargaining”

BOX 10.3 » CASE LAW HIGHLIGHT

Lawful Hard Bargaining

Retail, Wholesale & Department Store Union v. Eaton
Company Limited

1985 CanlLll 933 (Ont. LRB)

Key Facts: Eaton’s was a large Canadian retailer that had oper-
ated mostly non-union for decades prior to an organizing blitz
by the Retail, Wholesale & Department Store Union (RWDSU)
in the 1980s. That campaign resulted in RWDSU being certified
to represent employees at a handful of Eaton’s stores around
the Greater Toronto Area (GTA). In each of the stores, the OLRB
certified separate bargaining units for full-time and part-time
employees, as was the practice in the 1980s. That meant that
there were over a dozen bargaining units certified to represent
Eaton’s employees at six GTA stores. The union proposed that
the parties negotiate one “master collective agreement” that
would apply to all the stores, but the employer insisted on
conducting separate negotiations for each bargaining unit and
on a process that involved extended discussions of each one
of the union’s proposals. This meant bargaining would drag on
for months, since both employer and union were using the
same lead negotiators. The employer took the position that it
would not agree to pay the unionized employees any more
than what it paid employees in the non-union stores. In Nov-

ember 1984, the union struck at all six GTA stores. Eaton’s
stayed opened during the strike, using non-striking personnel
to run the store. The RWDSU then filed a complaint alleging
that the employer had bargained in bad faith.

Issue: Did Eaton’s violate the duty to bargain in good faith by,
among other actions, insisting on bargaining separate agreements
for each of more than a dozen bargaining units and by refusing
to offer a raise beyond what non-union workers receive?

Decision: No. The OLRB explained that this was a case of
“hard bargaining” by Eaton’s. There was nothing improper in
Eaton’s use of its bargaining power to insist on a collective
bargaining process and collective agreement terms that bene-
fit the employer’s interests, provided that it was prepared to
meet and engage in extended discussions about the union’s
proposals and that it was prepared to sign a collective agree-
ment. The OLRB’s discussion of the issues provides a useful
summary of the duty to bargain in Canada:

[A] major function of the ... duty [to bargain] is to
oblige the parties to enter into serious negotiations
with the shared intent of entering into a collective
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agreement. This requires that the parties explain
their positions to the other side, so as to allow for
rational, informed discussions. ... An employer can-
not enter into negotiations with the intent of ridding
itself of the trade union. Neither can it simply engage
in “surface bargaining,’ whereby it “goes through the
motions” of bargaining without any real intent of
signing a collective agreement. ... [The duty to bar-
gain] does not, however, require that an employer
agree to the terms of a collective agreement pro-
posed by a trade union. Neither does it prohibit an
employer acting in its own self-interest from en-
gaging in“hard bargaining” so as to obtain an agree-
ment with terms favourable to it. ... The fact that the
company has not made any major concessions in
bargaining relates directly to the type of agreement
management is seeking to negotiate. [The duty to

Nothing in the Labour Relations Act requires an em-
ployer to agree to wages and employee benéefits for
unionized employees that are superior to those be-
ing received by non-unionized employees. ... Nei-
ther is there any provision which prohibits an
employer when formulating its bargaining position
to take into account the likelihood that improve-
ments in the terms of employment for one group of
employees will likely impact on other groups. In-
deed, logic suggests that this is a consideration fre-
quently taken into account by employers, since an
improvement in the employment conditions of one
group of employees will logically lead to calls for
similar improvements from other employees of the
same employer, whether they be unorganized or
included in a different bargaining unit.

bargain] does not ... preclude a party from taking a
firm position in bargaining.

Eaton’s did violate the duty to bargain in one respect. It had
insisted on a clause prohibiting workers from discussing union
matters on employer property, even during non-working time.

On the issue of the employer’s refusal to offer wages and  That prohibition is unlawful interference with the right of
benefits above what it gives non-union workers, the OLRB  \yorkers to engage in union activities, so insisting on it in

wrote:

bargaining violated the duty to bargain. The union’s other
arguments were dismissed.

V. Broader-Based Collective Bargaining?
The Eaton’s case is important for what it tells us about the difficulties unions have had in pene-
trating the service sector, including retail and banking.3* While unions are often able to obtain
majority support and to organize one or more stores of giant corporations, they have great dif-
ficulty bargaining strong collective agreements for those units. RWDSU represented approxi-
mately 1 percent of Eatons 30,000 employees, employed in only six stores. Eaton’s was not
prepared to give the unionized workers any benefit above what non-union employees receive for
the obvious reason that to do so would encourage other workers to join the union. Therefore,
the only way that the unionized workers could pressure Eaton’s to improve its offer was to strike.
They timed the strike for the Christmas shopping rush, hoping to inflict the greatest economic
damage. However, the strike had little effect. The stores remained open during the strike and, in
any event, the strike affected a small proportion of the company. Eaton’s was prepared and able
to withstand a strike at a few stores to ensure unionization did not spread. Unable to win notice-
able improvements, the workers decertified the union within a few years.3>

This basic scenario has played out time and again throughout Canada in industries charac-
terized by large corporations that operate through many scattered stores or branches.? The
difficultly for workers seeking collective bargaining in these workplaces is that the Wagner
model Canada adopted in the mid-1940s was never designed to facilitate collective bargaining
in industries that use this business structure.’” The Wagner model targeted large industrial
workplaces, factories, and mines, where hundreds of employees worked regular full-time hours
at the same location. The power dynamic (see Chapter 2) is very different when 1,000 General
Motors employees threaten to strike at a single factory compared with when a handful of
employees threaten to strike at a few Eaton’s, Walmart, Starbucks, or Scotiabank locations.
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Occasionally, governments have sought to address this dynamic by adopting different models
of collective bargaining. For example, in Ontario in the 1990s and again briefly in 2018 until the
law was repealed in 2019, the labour board was empowered to “consolidate” multiple bargaining
units of the same employer if organized by the same union.38 That law would have given the
union in the Eaton’s case the ability to combine the various bargaining units and to thereafter
bargain its desired “master” collective agreement. Each new Eaton’s store organized by the union
would then have been swept into the combined bargaining unit, allowing the union to grow over
time. In both British Columbia and, more recently, Ontario, government-commissioned studies
considered the idea of broader-based bargaining structures that would enable a union to be
certified for sectors of the economy, such as “all employees in the fast-food industry;” in a par-
ticular city.3 Industry- or sector-level bargaining like this exists in various forms in some Euro-
pean countries, but would require a fundamental reordering of the Wagner model to take hold
in Canada and the United States.

The Ontario government summarized the arguments for broader-based collective bargaining
structures in their 2016 Changing Workplace Review: Special Advisors’ Interim Report:

Many commentators have criticized the current industrial relations model ... It is said that the cur-
rent system, based on the 1940s United States Wagner Act model, is unable to respond to the modern
labour market, characterized by growing employment in small workplaces and non-standard work.
It is said that the Wagner Act model limits access to collective bargaining to many thousands of work-
ers because there is no practical way for collective bargaining to operate in much of the present
economy. This is seen to affect vulnerable workers in precarious work, especially in industries where
such workers feature prominently, such as in restaurants (particularly fast-food), accommodation,
retail, and other service industries. While this is generally seen as a private sector problem, it is said
to also to occur in the public sector (e.g., in home care).

“Broader-based bargaining” (also referred to as “sectoral bargaining”) is advocated as a necessary
alternative or addition to the old industrial relations model. ...Generally, labour relations in Canada
are highly decentralized ... [T]he default arrangement in our system is for collective bargaining to
take place between a union representing a group of employees at a particular workplace and their
employer, particularly in the private sector ...

Unions assert that bargaining separate individual agreements with many small employers, or
separate agreements for each small location of a larger employer, is inefficient, uneconomic and
burdensome. The costs of organizing (including costs of legal proceedings) and representing small
units one-by-one are too high and effectively deter organization.

In the context of the Wagner Act model, workers have found it difficult to organize into unions
in sectors characterized by small workplaces (typically also associated with high rates of part-time,
temporary and contract jobs). The union coverage rate in the private sector is approximately 24%
among workplaces with more than 500 employees, but below 7% in workplaces with fewer than 20
employees.40

Ultimately, neither the Ontario nor the BC government moved forward with reforms to
introduce broader-based bargaining in the service or manufacturing sectors. While the argu-
ment for broader-based bargaining is gaining steam, to date it exists only sporadically in indus-
tries such as construction and the arts. However, expect ongoing debates in the years to come
about whether the Canadian collective bargaining model should be restructured to enable
broader-based bargaining in some format.

broader-based bargaining: A term used to describe collective bargaining structures that involve a broader scope than the
one union—one employer—single location structure that dominates Canadian collective bargaining.
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VI. Chapter Summary

This chapter examined the process and law of collective bargaining in Canada. It demonstrated
that the manner of negotiation and the laws that govern the process are dramatically different
in the collective bargaining regime than in the non-union common law regime. Collective bar-
gaining law, through a duty to bargain in good faith and to make reasonable efforts to conclude
a collective agreement, plays a central role in the collective bargaining process. This law is con-
cerned mostly with limiting industrial conflict by encouraging rational and professional discus-
sions between representatives of unions and employers in the hope that collective agreements
can be reached without work stoppages. That usually happens. However, sometimes the parties
fail to reach a collective agreement. Therefore, a different set of rules is needed to deal with
bargaining impasses. Those rules are the subject of the next chapter.

QUESTIONS AND ISSUES FOR DISCUSSION

1. What is the difference between monetary and non-monetary issues in collective bargain-
ing? For each type of issue, provide an example of a proposal that might be raised in col-
lective bargaining by either a union or an employer.

2. Describe the three basic stages of collective bargaining and what is involved at each stage.

3. Identify and explain the two “statutory freezes” found in Canadian collective bargaining
legislation. What are the policy reasons that explain the two freezes?

4. The duty to bargain includes both a “subjective” and an “objective” component. Explain the
meaning of each component.

5. Describe the scope of the “procedural duty to bargain”

6. What is the difference between “hard bargaining” and “surface bargaining”?

APPLYING THE LAW: COLLECTIVE BARGAINING SIMULATION

Note to Instructors:
Role-playing exercises and instructions for a collective bargaining simulation are available in the appendix to this book, immedi-
ately following Chapter 24.

APPLYING THE LAW

. The Brewery Workers Union was successful in is cam-

paign to organize employees of the County Beer Com-
pany. The union sent a “notice to bargain” to the
company, providing dates to meet and begin bargain-
ing and also requesting a full list of employees in the
bargaining unit, with their wage levels, benefits, home
addresses, and phone numbers. The employer provid-
ed the wage and benefits information but refused to
supply the union with the contact information. The
union filed a bad-faith bargaining proposal. Will it be
successful?

2. The parties begin negotiations. The union proposes a 4

percent wage increase, but the employer informs the
union that it cannot afford any raise. After several ne-
gotiation sessions, the employer refuses to budge. The
employer tells the union that it is happy to keep nego-
tiating and to talk about other issues, but says that the
workers are already well paid and that a raise could
threaten the profitability of the company. The employ-
ees become angry and encourage the union to file a
bad-faith bargaining complaint. Do you think the com-
plaint would be successful?
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